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DEPOSITOR SUSTAINS LOSS THROUGH IMPROPER METHOD 
OF EXAMINING BANK’S STATEMENTS OF ACCOUNT 


The Appellate Division of the Supreme Court of New York has 
rendered a decision, which should be of interest to banks but which 
should be of still greater interest to bank depositors. 

The case is Stumpp v. Bank of New York, decided April 30th, and it 
deals with the duty of a depositor to examine the statements of accounts 
rendered to him by his bank and the canceled checks returned with the 
statements. 

It expresses the rule that, when a depositor receives from the bank a 
statement of his account and the canceled checks which have been paid, 
he is under duty to give the statement and checks a reasonably prompt 
and careful examination and to report any irregularities to the bank. 

The depositor’s failure in this regard may result in placing upon 
him responsibility for a loss which would ordinarily rest upon the bank. 
The reason is that the depositor’s delay in discovering and reporting 
the forgeries may result in depriving the bank of an opportunity to take 
prompt action against the wrongdoer. Furthermore, where the forgeries 
extend over a period of time, the depositor’s failure to discover the first 
wrongful payment enables the forger to continue his raid upon the de- 
positor’s account. 

In the decision referred to the question was presented as to how 
thorough an examination a depositor is required to give to the bank’s 
statement to protect himself from liability where an employee has 
forged a series of checks against his account. 

When a loss of this character is sustained, it is frequently a severe 
one. It is, therefore, important for bank depositors to know exactly 
what the courts require of them in this respect. 

The New York court holds in the case referred to that it is not 
sufficient to check the canceled checks against the stubs in the check book 
and to see that the balance in the check book corresponds with the bal- 
ance shown in the bank’s statement. 

In addition, the depositor must compare the canceled checks with 
the list of checks entered on the bank’s statement as having been paid. 
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The plaintiffs in this case were partners doing business under the 
firm name of August Stumpp & Co. For several years prior to May 1, 
1916, the plaintiffs kept their account in the defendant bank. They had 
in their employ a bookkeeper by the name of Pratt, who had charge of 
the firm’s check book and was authorized to receive and receipt for the 
statements of the plaintiffs’ account with the defendant bank and the 
canceled check vouchers. 

Pratt conceived a plan for defrauding his employers which was 
possible of execution because of his knowledge of the manner in which 
the plaintiffs checked up their bank statements. 

His method was to draw forged checks against the account, present 
them at the defendant bank and receive the cash for them from the 
paying teller. The amounts of these forged checks were not entered 
on the stubs in the check book. 

Pratt concealed the forgeries by falsifying the additions of deposits 
made by the plaintiffs during the month so as to make the total amount 
less than was actually deposited. The amount by which he reduced 
the total of deposits corresponded with the amount of the forged checks 
drawn during the month. In some instances, he concealed his forgeries 
by making the total of checks drawn against the account and shown on 
the stubs in the check book greater than it actually was. Thus, the bal- 
ance in the check book always corresponded with the balance returned 
by the bank. 

He guarded against accidental detection by drawing the forged 
checks either in even hundreds or in such a way that two forged checks 
together made an even thousand, thus reducing the chances of detection 
of the erroneous additions. 

When the canceled checks were returned by the bank each month, 
Pratt would abstract and destroy those which he had forged. He 
would then deliver the remaining valid checks to August Stumpp, the 
senior member of the firm, whose practice it was to compare the checks 
with the stubs in the check book. These tallied exactly with the entries 
in the check book leaving some few checks still outstanding. Stumpp 
would then add the amount of the outstanding checks to the balance 
shown on the check book and, finding that this corresponded with the 
balance shown by the bank, would make no further investigation. 

Pratt’s forgeries extended over a period of about fifteen months. 
In all he collected twenty-one forged checks, the aggregate amount of 
which was approximately $11,000. His forgeries were not discovered 
until he forged a check for $5,000 against the plaintiffs’ reserve account, 
carried in another bank, deposited it secretly to the credit of the plain- 
tiffs in the defendant bank, drew out the proceeds by a series of forged 
checks and disappeared from the community. 

The court held that the plaintiffs, through the negligent manner in 
which they examined their bank statements and canceled vouchers, had 
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relieved the defendant bank from responsibility in paying the forged 
checks. 

In so holding, the court, through Judge Dowling, wrote in part as 
follows: 


‘*Tt is quite apparent that Pratt’s immunity from discovery for so 
long a period of time was due to plaintiffs’ way of conducting their so- 
called examination of the returned statements and vouchers from the 
bank. They did not even add up the columns of figures of deposits and 
withdrawals by check, as entered by Pratt in their books. All they did 
was (1) to check the returned vouchers against the stubs in their check 
book, and (2) to see if the balance appearing in their check book cor- 
responded with the balance shown in the bank’s statement. I am of the 
opinion that this was insufficient to constitute ordinary care, and that 
their failure to do more constituted negligence on their part. 

‘‘Under the authorities, I believe that the depositor, upon the return 
of his vouchers from the bank accompanied by a statement of the trans- 
actions in his account for the preceding month, is bound to do three 
things: (1) Compare the vouchers returned by the bank with the check 
stubs in his stub book; (2) compare the balance entered in the statement 
(or pass book) with the balance in his stub book; (3) compare the re- 
turned vouchers with the list of checks entered in the statement (or 
check list). If such examination is made with ordinary care and no 
error is detected, then the depositor is not negligent; if he fails to make 
any or all of these comparisons, and such comparison would have dis- 
closed the forgery, then he is negligent and cannot recover from the 
bank,’’ 


REEEEERA 


CONTENTS OF SAFE DEPOSIT BOX SUBJECT TO 
ATTACHMENT 


That property of a debtor which is kept in a safe deposit box is sub- 
ject to attachment is the holding in Carples v. Cumberland Coal & Iron 
Co., a decision of the Appellate Division of the New York Supreme Court 
reported in the New York Law Journal, May 18, 1925. 

The plaintiff sued the defendant, a foreign corporation not authorized 
to do business in New York, but maintaining its main office in the city 
of New York, upon a promissory note. A warrant of attachment was 
issued and copies thereof were delivered by the sheriff to the defendant’s 
secretary and president. At the same time a certified copy of the war- 
rant of attachment was delivered to the Safe Deposit Co. of New York, 
which had rented to the defendant a safe deposit box. 

As both the defendant and the Safe Deposit Ce. failed to furnish to 
the sheriff either a certificate or an inventory of the property contained 
in the box, the plaintiff obtained an order directing the sheriff to open the 
safe deposit box. Upon appeal the order was affirmed on the ground 
that the property in the safe deposit box was subject to attachment 
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since a debtor should not be permitted to render ineffectual the process 
of a court by placing his property in a safe deposit vault and thus thwart 
the efforts of his creditors. The court quoted with approval the follow- 
ing paragraphs from the opinion of the court in an earlier New York 
decision, United States v. Groff, 67 Barbour 304: 


‘“‘There was nothing improper in that portion of the order made 
which directed the sheriff to open the safe and tin box containing the 
defendant’s property. The process could be effectually served in no 
other way. It was the duty of the officer acting under it immediately to 
attach the real and personal estate of the debtor. And that could only 
be done by taking it into his custody, where the property was tangible 
in its character (Wait’s Code, 407, sec. 232 and note; Haggerty v. Wil- 
aa 16 John, 287; Gell v. Hinton, 8 Abb., 120; Smith v. Orser, 42 N. Y. 

“‘Neither the safe nor the tin box constituted any portion of the de- 
fendant’s dwelling, and they were not within the protection which the 
law affords to that against an officer acting under civil process. They 
were simply places of deposit and safekeeping for the defendant’s prop- 
erty, which the sheriff may enter to make the seizure required by law, 
in the execution of the process in his hands. If that were not so, there 
would be nothing to prevent a failing or insolent debtor from turning 
all his property into valuable securities or other articles requiring but 
little space for their custody and then placing them in the hands of a 
safe deposit company for preservation and defying all the efforts of his 
creditors to satisfy their debts by resorting to them. That would form 
an expedient for the success of fraudulent devices which might render 
the laws of the state for the collection of debts entirely powerless. No 
such effect could be given to a deposit of that nature without at once de- 
feating the object plainly designed to be secured by the law in rendering 
the debtor’s property liable to the process issued in favor of his creditors 
in actions brought to recover their just debts. Against that his dwelling 
alone is secured against the intrusive action of the officer, and that in no 
sense can be so far extended as to include either the safe or tin box in 
the custody of the Mercantile Trust Co. for the defendant.”’ 





GUARANTY BEYOND POWERS OF TRUST COMPANY UNEN- 
FORCEABLE 


The Supreme Judicial Court of Massachusetts has recently held that 
it is not within the powers of a trust company to guarantee financial 
obligations of an importer to another banker issuing a letter of credit for 
the account of the importer. The case so holding is Nowell v. Equitable 
Trust Co., 144 N. E. Rep. 749. 

It appeared that the plaintiffs, who were bankers, issued to the J. F. 
Mosser Co., Inc., a company engaged in trade in Argentina, a letter of 
credit authorizing that company to draw upon them at ninety days sight 
for any sum or sums not exceeding $50,000 for the invoice cost of 
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quebracho extract. Bills of lading to the order of the plaintiffs were to 
be attached to drafts, and other documents were to be sent directly to 
the plaintiffs. 

On the back of a duplicate copy of the letter of credit was an agree- 
meut signed by the Mosser Co., wherein the iatter agreed tc furnish to 
the plaintiffs on the day before the maturity of any acceptance under 
the letter of credit funds equal to the amount of the acceptance. In this 
agreement the Mosser Co. admitted that the plaintiffs were entitled to 
the ownership of all goods and the proceeds thereof for which they 
might come under engagement in virtue of the letter of credit, and to 
possession of all bills of lading for and insurance on such goods, with 
power to sell. Attached to this agreement was a guaranty signed in the 
name of the Equitable Trust Co. by its treasurer, whereby the trust 
company guaranteed the performance by the Mosser Co. of its agreement 
with the plaintiffs. The Mosser Co. failed to provide funds to meet cer- 
tain drafts drawn against the letter of credit. Thereupon the plaintiffs 
sued the trust company on the guaranty. 

The principal defense was that the contract was ultra vires, or in 
other words, that under the powers conferred upon the trust company 
it had no right to enter into the contract sued upon. Under the Massa- 
chusetts statutes a trust company is empowered to advance money or 
credit on real estate within that state; to invest money in stock, bonds 
or other evidences of indebtedness of foreign and domestic corporations 
and governments; to accept for payment at a future date drafts and 
bills of exchange drawn upon it, and issue letters of credit authorizing 
holders thereof to draw drafts upon it, or its correspondents; to accept 
drafts or bills of exchange drawn upon it and growing out of trans- 
actions involving the import or export of goods, having not more than 
six months’ sight to run; to rediscount notes, drafts and bills of exchange 
arising out of actual commercial transactions. A trust company is also 
clothed with whatever further incidental powers may be fairly implied 
from those expressly conferred and such as are reasonably necessary ac- 
cording to common commercial and banking customs and usages. 

It was held that the power to execute the contract of guaranty did not 
fall within any of the foregoing powers and, therefore, was not included 
in the powers conferred upon the defendant trust company. For this 
reason the plaintiff could not recover on the contract. The court stated 
that sometimes a contract entered into by a corporation is enforced, 
even though such contract is beyond the powers of the corporation. The 
reason for this is that the other party to the contract has performed 
his part and the corporation has been benefited by such performance. 
The contract in suit could not be enforced on that theory because the 
defendant had received no benefit under the contract. The Mosser Co. 
alone had benefited thereby. 
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In holding that the execution of the guaranty contract was not within 
the powers of the defendant trust company, the court said: 


‘‘The contract of guaranty upon which this action is founded does 
not fall within the specific enumeration of powers conferred upon a turst 
company already summarized. It was not an agreement to pay drafts or 
bills of exchange drawn on this trust company. It was not an acceptance 
of such instruments already drawn or to be drawn in the future. It 
was not the issuance of a letter of credit. The contract here in suit is 
closely akin to contracts well within the corporate powers of the trust 
company. It related to payment of drafts arising out of importations of 
goods and to liabilities primarily undertaken under a letter of credit. 
The drafts which were the subject of the guaranty were not drawn on 
the guarantor, but on the plaintiffs. The letter of credit was not issued 
by the defendant but by the plaintiffs. The security of the bills of lading 
and other papers and of the imports was not assured to the defendant 
but to the plaintiffs. 

‘‘There must be a dividing line between business within and business 
beyond the corporate powers of a trust company. This contract grew out 
of transactions relating to the import of goods. But it cannot by any 
stretch of definition or description be rightly termed a draft or bill of 
exchange. A guaranty of the financial obligations incurred by an im- 
porter to another banker is different in kind from the business described 
in the sections delimiting the corporate powers of a trust company. It 
is not fairly incidental to the powers there conferred. All these con- 
siderations lead us to the conclusion that this contract of guaranty was 
ultra vires the trust company.’’ 


COLLECTING BANK HOLDING DRAFT OF INSOLVENT BANK 
ENTITLED TO PAYMENT IN FULL 


In the case of Federal Reserve Bank of Richmond v. Bohannan, 127 
S. E. Rep. 161, a decision of the Supreme Court of Appeals of Virginia, 
it was held that the assets in the hands of the receiver of an insolvent 
bank were impressed with a trust in favor of a bank which had for- 
warded to the insolvent bank checks drawn on the latter and had re- 
ceived in return a draft drawn upon a third bank. In this case, the 
following facts appeared. 

The Federal Reserve Bank of Richmond had made an arrangement 
with the Bank of Disputanta, Va., which was not a member of the 
Federal Reserve System, whereby checks on the Bank of Disputanta 
could be mailed to it by the Federal Reserve Bank with the understand- 
ing that the Disputanta bank would either return them unpaid and 
properly protested, or, if it desired to pay them, immediately remit the 
amount thereof. 

On January 20, 1922, the Federal Reserve Bank sent to the Bank of 
Disputanta checks drawn upon the latter to the amount of $1,416.25. 
The Disputanta bank received the checks on the following day, canceled 

















THE BANKING LAW JOURNAL 415 


them, charged them to the accounts of the drawers, and sent a draft for 
the amount thereof, drawn on a bank in Petersburg, Va., to the Federal 
Reserve Bank. The latter bank, which received the draft on January 
23d, immediately sent it to the Petersburg bank. On the same date a) 
receiver was appointed for the Disputanta bank. Because of the in- 
solvency of the latter bank the Petersburg bank refused payment of the 
draft. 

It appeared that when the draft was presented there was to the 
credit of the insolvent bank with the Petersburg bank an apparent bal- 
ance of $7,340.41. The Petersburg bank, however, credited this bal- 
ance upon an indebtedness of the insolvent bank to it, so that there re- 
mained no funds with which to pay the draft. It also appeared that 
when the checks forwarded by the Federal Reserve Bank to the Dis- 
putanta bank were charged to the accounts of the several drawers the 
latter bank had on hand sufficient funds to pay them, and when the re- 
ceiver took charge he found in the vault of the bank money and cur- 
rency amounting to $1,477.66. 

In this action, the Federal Reserve Bank sought to have its claim 
for the amount of the checks paid in full out of the assets in the hands 
of the receiver. From an order decreeing that the claim should be es- 
tablished as that of a general creditor, the Federal Reserve Bank ap- 
pealed. The Supreme Court of Appeals, following the decision in the 
case of Federal Reserve Bank of Richmond v. Prince Edward-Lunen- 
burg County Bank, Va., 123 S. E. Rep. 379, held that the relation be- 
tween the Federal Reserve Bank and the insolvent bank was that of 
principal and agent, and not that of debtor and creditor, and conse- 
quently the Federal Reserve Bank had a lien on the cash in the vaults 
of the Disputanta bank at the time of its insolvency. The court further 
held that the drawing of the draft on the Petersburg bank did not, as the 
receiver insisted, cause a waiver of the Federal Reserve Bank’s general 
lien on the cash in the vaults of the insolvent bank. Consequently, the 
decree appealed from was reversed and judgment was entered in 
favor of the Federal Reserve Bank. 





INDORSER NOT LIABLE ON NOTES WHERE NOTICE OF 
PROTEST IMPROPERLY MAILED 


In Trenton Trust Co. v. Hudson Mechanical Rubber Co., 209 N. Y. 
Supp. 30, a recent decision of the Appellate Division of the Supreme 
Court of New York, the question discussed was whether the indorser of 
three promissory notes was liable thereon. The determination of this 
question depended upon whether notice of protest had been sent to the 
indorser as required by law. As the indorser had not indicated any ad- 
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In holding that the execution of the guaranty contract was not within 
the powers of the defendant trust company, the court said: 


“‘The contract of guaranty upon which this action is founded does 
not fall within the specific enumeration of powers conferred upon a turst 
company already summarized. It was not an agreement to pay drafts or 
bills of exchange drawn on this trust company. It was not an acceptance 
of such instruments already drawn or to be drawn in the future. It 
was not the issuance of a letter of credit. The contract here in suit is 
closely akin to contracts well within the corporate powers of the trust 
company. It related to payment of drafts arising out of importations of 
goods and to liabilities primarily undertaken under a letter of credit. 
The drafts which were the subject of the guaranty were not drawn on 
the guarantor, but on the plaintiffs. The letter of credit was not issued 
by the defendant but by the plaintiffs. The security of the bills of lading 
and other papers and of the imports was not assured to the defendant 
but to the plaintiffs. 

‘There must be a dividing line between business within and business 
beyond the corporate powers of a trust company. This contract grew out 
of transactions relating to the import of goods. But it cannot by any 
stretch of definition or description be rightly termed a draft or bill of 
exchange. A guaranty of the financial obligations incurred by an im- 
porter to another banker is different in kind from the business described 
in the sections delimiting the corporate powers of a trust company. It 
is not fairly incidental to the powers there conferred. All these con- 
siderations lead us to the conclusion that this contract of guaranty was 
ultra vires the trust company.’’ 


COLLECTING BANK HOLDING DRAFT OF INSOLVENT BANK 
ENTITLED TO PAYMENT IN FULL 


In the case of Federal Reserve Bank of Richmond v. Bohannan, 127 
S. E. Rep. 161, a decision of the Supreme Court of Appeals of Virginia, 
it was held that the assets in the hands of the receiver of an insolvent 
bank were impressed with a trust in favor of a bank which had for- 
warded to the insolvent bank checks drawn on the latter and had re- 
ceived in return a draft drawn upon a third bank. In this case, the 
following facts appeared. 

The Federal Reserve Bank of Richmond had made an arrangement 
with the Bank of Disputanta, Va., which was not a member of the 
Federal Reserve System, whereby checks on the Bank of Disputanta 
could be mailed to it by the Federal Reserve Bank with the understand- 
ing that the Disputanta bank would either return them unpaid and 
properly protested, or, if it desired to pay them, immediately remit the 
amount thereof. 

On January 20, 1922, the Federal Reserve Bank sent to the Bank of 
Disputanta checks drawn upon the latter to the amount of $1,416.25. 
The Disputanta bank received the checks on the following day, canceled 
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them, charged them to the accounts of the drawers, and sent a draft for 
the amount thereof, drawn on a bank in Petersburg, Va., to the Federal 
Reserve Bank. The latter bank, which received the draft on January 
23d, immediately sent it to the Petersburg bank. On the same date a) 
receiver was appointed for the Disputanta bank. Because of the in- 
solvency of the latter bank the Petersburg bank refused payment of the 
draft. 

It appeared that when the draft was presented there was to the 
credit of the insolvent bank with the Petersburg bank an apparent bal- 
ance of $7,340.41. The Petersburg bank, however, credited this bal- 
ance upon an indebtedness of the insolvent bank to it, so that there re- 
mained no funds with which to pay the draft. It also appeared that 
when the checks forwarded by the Federal Reserve Bank to the Dis- 
putanta bank were charged to the accounts of the several drawers the 
latter bank had on hand sufficient funds to pay them, and when the re- 
ceiver took charge he found in the vault of the bank money and cur- 
rency amounting to $1,477.66. 

In this action, the Federal Reserve Bank sought to have its claim 
for the amount of the checks paid in full out of the assets in the hands 
of the receiver. From an order decreeing that the claim should be es- 
tablished as that of a general creditor, the Federal Reserve Bank ap- 
pealed. The Supreme Court of Appeals, following the decision in the 
case of Federal Reserve Bank of Richmond v. Prince Edward-Lunen- 
burg County Bank, Va., 123 S. E. Rep. 379, held that the relation be- 
tween the Federal Reserve Bank and the insolvent bank was that of 
principal and agent, and not that of debtor and creditor, and conse- 
quently the Federal Reserve Bank had a lien on the cash in the vaults 
of the Disputanta bank at the time of its insolvency. The court further 
held that the drawing of the draft on the Petersburg bank did not, as the 
receiver insisted, cause a waiver of the Federal Reserve Bank’s general 
lien on the cash in the vaults of the insolvent bank. Consequently, the 
decree appealed from was reversed and judgment was entered in 
favor of the Federal Reserve Bank. 





INDORSER NOT LIABLE ON NOTES WHERE NOTICE OF 
PROTEST IMPROPERLY MAILED 


In Trenton Trust Co. v. Hudson Mechanical Rubber Co., 209 N. Y. 
Supp. 30, a recent decision of the Appellate Division of the Supreme 
Court of New York, the question discussed was whether the indorser of 
three promissory notes was liable thereon. The determination of this 
question depended upon whether notice of protest had been sent to the 
indorser as required by law. As the indorser had not indicated any ad- 
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dress to which the notices should be mailed, they should have been 
mailed in accordance with the provisions of section 179 of the Negotiable 
Instruments Law, which states that when a party has added no address 
to his signature notice must be sent as follows: 


“*1, Either to the post office nearest to his place of residence, or to 
the post office where he is accustomed to receive his letters; or 

“*2. If he live in one place, and have his place of business in another, 
notice may be sent to either place. 


_ The action was brought by the Trenton Trust Co. against the Hudson 
Mechanical Rubber Co., and Edward J. Reilly. The notes sued upon 


were made by the rubber company and indorsed by Reilly. The latter 


testified that he never received any notice of protest of the notes, and 
contended that he was not liable as indorser for the reason that the 
proof showed that the notices were not sent as provided by law. 
_ The evidence showed that when the notes were executed the rubber 
company had an office at 50 Church Street, New York, N. Y. Reilly 
was its secretary and treasurer. He subsequently resigned from those 
offices, and the plaintiff was notified of his resignation. 

When the first note matured, notice of non-payment and protest was 


mailed to Reilly in an envelope addressed to 50 Church Street, New 


York City. This notice was mailed after the plaintiff had received notice 
of Reilly’s resignation as an officer of the rubber company. There was 
no evidence that Reilly was accustomed to receive his letters at the 
Church Street address subsequent to the time of his resignation. On the 
contrary, it appeared that his name was not on the directory of the 
building, and that he received no personal or business mail at that ad- 
dress. His business address was in Brooklyn where he had had his 
offices as a practicing attorney for 18 years. It did appear that Reilly’s 
name remained upon the office door of the rubber company after his 
resignation, but the plaintiff did not know this when the notice was 
mailed, There was no evidence as to his place of residence. 

The court held that under these circumstances it could not be held 
that the notice was mailed either to the post office nearest to the in- 
dorser’s place of residence, or to the post office where he was accustomed 
to receive his letters, and therefore, there had been no compliance with 
subdivision 1 of section 179. It was further held that the notice was not 
mailed in compliance with subdivision 2 of that section, since any in- 
dication that the office of the rubber company was the indorser’s place 
of business during his connection with the company in an official ca- 
pacity was negatived by notice of his resignation. Consequently Reilly 
was not liable on the first note, as notice of non-payment and protest was 
not properly mailed. 

When each of the other two notes matured, notice of protest was 
mailed to Reilly at ‘‘Brooklyn, N. Y., Fulton Building.’’ He denied re- 
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ceiving the notices, and it was proved that one of them was returned un- 
delivered. It appeared that Reilly’s offices were at 375 Fulton Street, 
Brooklyn, a building in which the Fulton Savings Bank is located. It 
did not appear that the building itself was named ‘‘Fulton.”’ 

The court held that since, under the provisions of the Negotiable In- 
struments Act, where the indorser states no address to which notice 
should be sent, such notice may be mailed to him at the post office of the 
city in which he resides or has his place of business, a notice directed to 
Reilly at ‘‘Brooklyn, N. Y.’’ would have been a sufficient notice. But 
since the plaintiff went further and gave a local address, it did so at its 
own peril if the address was incorrect, unless it exercised due diligence 
to ascertain that address. As the plaintiff failed to show how it derived 
its information as to the indorser’s address, or to show that it had any 
reason for relying on such information, the court held that there was 
nothing to show that the plaintiff acted with the required diligence in 
ascertaining the indorser’s address. In so holding, the court said: 


‘‘The ‘Fulton Building’ cannot be considered a correct address, nor 
the building assumed to be named ‘Fulton,’ because of the presence in 
that building of the Fulton Savings Bank, since it is clear that under 
such a holding the same address would apply to any building in which 
was located an important organization or corporation with the word 
‘Fulton’ as part of its name. In fact, such an address might divert the 
notice to the particular corporation or organization with the word 
‘Fulton’ in its name. Had the notice been directed, as required by 
statute, to the appellant at ‘Brooklyn, N. Y.,’ the postal authorities 
would have endeavored to locate, and in all probabilities would have suc- 
ceeded in locating, the appellant.’’ 


It thus appears that none of the three notices of non-payment and 
protest was mailed in the manner provided by law. The plaintiff, there- 
fore, was not entitled to recover on any of the notes. Accordingly a 
judgment for the plaintiff was reversed. 


REEEEERA 


BANK SURRENDERING BILL OF LADING WITHOUT COLLECT- 
ING ATTACHED DRAFT LIABLE TO SHIPPER 


An examination of a case recently decided by the United States Cir- 
cuit Court of Appeals shows the strictness with which the courts enforce 
the rule that a bank which holds for collection a draft with bill of lading 
attached is liable for the resulting loss if it surrenders the bill without 
collecting the draft. In the case referred to, Tampico Banking Co., S. A. 
v. Barber, 3 Fed. Rep. (2d) 136, the bank was held liable in spite of its 
contention that a partnership relation existed between the consignee and 
the person responsible for the shipment of the goods represented by 
the bill of lading surrendered by the bank. The facts were the following: 
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The plaintiff bought certain oil well casing from a hardware company 
in Beaumont, Texas, and had that company ship the casing for him to 
Tampico, Mexico. The company sent to the defendant, the Tampico 
Banking Co., for collection, its sight draft on J. M. Wiggins for the price 
of the casing. Bills of lading for the casing were attached to the draft. 

Without collecting the draft, the defendant delivered the bills of 
lading to Wiggins, or some other person, to whom the casing was de- 
livered by the railroad upon presentation of the bills of lading. The 
bank had no authority to do this. Thereafter the bank refused to remit 
the amount of the draft to the plaintiff, and contended that it was not 
liable to the plaintiff for that amount for the reason that the plaintiff 
and Wiggins acquired the casing as partners, and were to share equally 
in the profits or losses resulting from their dealings with the casing 
after its delivery at destination. 

The court held that the bank was liable to the plaintiff for the amount 
of the draft, and could not escape such liability on the ground that a 
partnership relation existed between the plaintiff and Wiggins. In so 
holding the court said: 


‘As above indicated, there was evidence tending to prove that plain- 
tiff alone purchased the casing and that the shipment of it was made for 
him. The fact that Wiggins was to share in the profits or losses in dealing 
with the casing after its delivery at destination could not justify the 
defendant in surrendering the bills of lading without being authorized 
to do so by the party in whose behalf it undertook to collect the draft to 
which the bills of lading were attached. The existence of a partnership 
relation between plaintiff and Wiggins did not deprive the former of the 
right, by making the bills of lading deliverable only upon payment of 
the draft which accompanied them, to retain control of the casing until 
the draft for the price of it should be paid. The defendant, the agent 
for collection, made itself liable if, without being authorized by its 
principal, it surrendered the bills of lading without the drafts to which 
such bills of lading were attached being paid. Hibernia Bank & Trust 
Co. v. Bank of Topeka (C. C. A.) 288 F. 41.’’ 


ERE ES 


GIFT OF DEPOSIT NOT EFFECTED WHERE POSSESSION NOT 
DELIVERED TO DONEE 


The essentials of a valid gift are an intention on the part of the donor 
to make a gift, and a delivery to the donee of the subject matter of the 
gift. The delivery may be actual, constructive or symbolical, so long 
as its effect is to divest the donor of all dominion over the property and 
to invest the donee with dominion. In O’Brien v. O’Brien, 147 N. E. 
Rep. 4, a case recently decided by the Supreme Court of Ohio, the ques- 
tion involved was whether a gift of certain property had been made. 
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The court held that no gift had been made because no delivery had 
taken place. 

The action was brought to recover from the executrix of Louis V. 
O’Brien’s estate, the amount of certain bank deposits owned by the 
decedent at the time of his death. The plaintiff alleged that the de- 
cedent had given the money on deposit to her. It appeared that on the 
day of his death the decedent signed a paper in the following form: 


‘‘Savannah, Ga., Nov. 29, 1920. 
‘“To Whom Concerned : 

‘*T hereby authorize my Mother Mrs. Mary O’Brien the privilege of 
access to my Safety Deposit Vaults & all money which I have in banks. 
‘*Witnessed by [Signed] Louis V. O’Brien. 

**1. Walter A. Norton. 
‘*2. H. G. Lee, M. D.’’ 


The part of the paper referring to the safety deposit vaults had 
been prepared on the preceding day by Joseph O’Brien, a brother of 
the decedent, without the knowledge of the decedent. The paper was 
drawn because certain papers belonging to Joseph O’Brien and his 
mother and marked as such, were in the decedent’s safe deposit box, 
and Joseph O’Brien wished his mother to have authority to secure 
the papers. 

The paper was read to the decedent by the physician who attended 
him in his illness. When the physician had finished reading he added 
to the writing, at the request of the decedent, the words, ‘‘and all money 
which I have in banks.’’ The decedent then signed the paper. 

The physician delivered the paper to Joseph O’Brien, although 
he was not directed to do so by either the decedent or his mother. Joseph 
O’Brien retained possession of the paper until long after the decedent’s 
death. Mrs. O’Brien was present when the writing was signed and de- 
livered to Joseph O’Brien. Aside from the paper there was no evidence 
of any delivery, symbolic or otherwise, of the key of the safe deposit 
box, the bank books of the decedent or the money in the bank. 

The court was of the opinion that the evidence showed that it was the 
decedent’s intention to give his mother such money as he had in banks. 
This was not sufficient to establish the gift however, without proof of a 
delivery of the property to the plaintiff. As the court pointed out, an 
actual manual delivery of the funds to the donee was unnecessary, but it 
was necessary to establish that some sort of possession, actual or con- 
structive, was delivered to the donee, or to an agent or trustee of the 
donee, designated as such by the donor, or known by the donor to have 
been designated by the donee. 

It was held that the delivery of the paper to Joseph O’Brien did not 
amount to such a delivery of the money in the banks to the donee as to 
divest the decedent of all dominion over it, that therefore there had been 
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no gift of the money, and that the plaintiff was not entitled to recover. 
In reversing a judugment for the plaintiff the court said: 


‘The record in this case does not disclose where the bank book, the 
key to the vault, or the other evidences of ownership of the donor were 
at the time of the execution of the paper writing. While the delivery of 
the paper writing by the attending physician to Joseph in the presence 
of the decedent might well support an inference that such delivery to 
Joseph was authorized by the donor, it does not support an inference 
that Joseph, who made no delivery to the defendant in error (plaintiff) 
during the life of the donor, was made by the donor an agent or trustee 
of the donor to deliver to the defendant in error, or made an agent and 
trustee of the defendant in error to receive such delivery; nor, if he was 
an agent or trustee of defendant in error by her appointment, that the 
donor had any knowledge of such agency or trusteeship. The most that 
can be said for the evidence touching the question of delivery, giving to 
it the most favorable interpretation towards the defendant in error of 
which it is susceptible, is that the decedent, by reason of his permitting 
the attending physician to deliver the paper writing to Joseph by his 
silence, authorized the delivery to Joseph. The explanation of Joseph 
that he placed it in his pocket and retained it for safekeeping tends to 
prove his purpose in that respect, but does not tend to prove the purpose 
of the donor in any respect. 

‘The evidence in this case, however, while showing an intention on 
the part of the decedent to give to Mary O’Brien his money in banks, in 
no respect tends to show any delivery, actual or symbolical, of the thing 
given to the donee, or to any person authorized by the donor to receive 
it for her, or to any person authorized by the donee to receive it, of which 
authorization the donor had any knowledge.’’ 





The Law of Bank Checks 


Certification of Checks (Continued) 


A Consideration of the Decisions Defining the Rights and Liabilities of the Bank, 
Its Depositor and Other Parties in Connection with Overdraft Checks 


By JOHN EDSON BRADY and FRANK P. WOGLOM 





NOTE. This is the seventh of a series of articles dealing with the 
Law of Bank Checks. Subsequent articles will take up Presentment, 
Protest, Collection, Alteration, Forgery, Clearing Houses and other 
phases of this branch of the law. 

Each article will be made as complete as possible and will 
undertake to refer to every decision of the American Courts deal- 
ing with the subject under discussion. 


§ 41. Promise to accept before check is drawn. 
§ 42. Effect of check differing from acceptance. 
§ 43. Retention of check as certification. 

§ 44. Effect of certification. 


§ 41. Promise to accept before check is drawn. 


An unconditional and unambiguous promise in writing to accept a 
bill made before the bill is drawn is a valid acceptance in favor of one 
who receives the bill in reliance thereon.*® 

But in a New York case it was held that a letter stating, ‘‘We are 
ready to pay your sight draft on us which you advise us as having been 
drawn against particularly to be described shipments,’’ is not an un- 
conditional promise to accept a bill of exchange before it is drawn.*! 

In another case decided in the same jurisdiction it appeared that the 
defendant bank telegraphed the plaintiff company that it would accept 
a draft drawn on one of its customers against a shipment of lemons. 
When the shipment arrived it was found that it was not up to contract 
and the consignee refused to receive it. It was held that the bank’s 
promise to accept was not equivalent to an actual acceptance, under the 
Negotiable Instruments Law.*? 

But in a Nebraska case it was held that a telegram by a drawee of a 


40. Bank of Morgantown v. Hay, 143 N. C. 326. Section 135 of the Uniform 
Negotiable Instruments Act provides as follows: “An unconditional promise in 
writing to accept a bill before it is drawn is deemed an actual acceptance in 
favor of every person, who, upon the faith thereof, receives the bill for value.” 

41. Germania Nat. Bank v. Taaks, 101 N. Y. 442. 

42. Lemon Importing Co. v. Garfield Sav. Bank N. Y., 105 Mise. Rep. 627, 
173 N. Y. Supp. 551, construing section 223 of the New York Act. 
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draft agreeing to accept the draft for a certain sum ‘“‘for horses,’’ was an 
unconditional acceptance thereof.*# 


§ 42. Effect of check differing from acceptance. 

It need hardly be stated that where a draft is accepted or a check 
certified by telegraph or otherwise than upon the face of the instrument 
the tenor of the paper when presented must be in substantial accord with 
the terms of the bank’s acceptance or certification, in order to charge the 
drawee bank. 

Accordingly, it was held in a Missouri case that a telegram stating 
that the bank sending it would accept a draft for $800 does not bind 
the bank where the draft is drawn for $800 with exchange.** 

In an Iowa case the evidence disclosed the fact that the defendant 
bank, located in Iowa, telegraphed to plaintiff in California that it would 
pay a draft upon it drawn by Barro for $2,000. The draft when pre- 
sented was for $2,000 ‘‘with exchange on New York,’’ which amounted 
to $2.00 more. It was held that the promise to pay did not cover the 
draft as drawn.*5 

But a bank which has agreed to accept a check in a certain amount, 
cannot refuse payment merely because the check when presented bears 
the words ‘‘with exchange,’’ the check being dated and payable in the 
same town, for such words are to be regarded as surplusage and of no 
effect.*6 

And it has been held that the same rule obtains where the drafts 
drawn on defendant bank call for ‘‘exchange and collection charges’’ 
where the drafts are payable at defendant bank and there are in fact no 
collection charges, though the telegram agreeing to accept the drafts 
made no mention of this item.** 

In a Kentucky case the facts were as follows: The plaintiff bank, 
before cashing a check drawn on the defendant bank, wired the latter, 
‘“Will you pay check of Jas. W. Nall up to $2,000 for cattle?’’ The 
message went to the telegraph office nearest the defendant and was 
from there telephoned to the defendant. The defendant answered’ 
through the same channel, ‘‘We will honor James W. Nall’s check for 
$5,000 when properly signed.’’ It was held that the fact that the check 
was for $1,957.50 was immaterial.*® 


43. State Bank v. Bradstreet, 89 Nebr. 186, 130 N. W. 1038. 

44. State Bank of Fox Lake v. Citizens National Bank of King City, 114 
Mo. App. 663, 90 S. W. Rep. 123. 

45. Lindley v. First Nat. Bank, 76 Iowa 629, 41 N. W. Rep. 381. 

46. North Atchison Bank v. Garretson, 51 Fed. Rep. 168. 

This rule was also announced in the case of Iowa State Bank v. City Nat. 
Bank, 183 Ia. 1347, 168 N. W. Rep. 148, in which the court in its opinion re- 
ferred to the case of Lindley v. Bank, 76 Iowa 629; 41 N. W. Rep. 381, and 
said: “Without in any way questioning the soundness of this precedent as ap- 
plicable to cases involving a similar state of facts, we regard it as clear that it 
does not control the question now before us.” 

47. Muentzer v. Los Angeles Trust & Savings Bank, 3 Fed. Rep. (2nd) 220.. 

48. Selma Sav. Bank v. Webster County Bank, Ky., 206 S. W. Rep. 870. 
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In an Illinois case, where a banker wrote a person stating he would 
accept drafts drawn by a firm until further notice, and that person 
cashed a draft drawn by the firm on the banker after the dissolution of 
the firm, and where the banker knew of such dissolution but the person 
cashing the draft did not, it was held that the banker was liable. 

The fact that the draft honored by the banker was by mistake drawn 
for too large an amount was not allowed to defeat a recovery for the 
correct amount, where the defendant’s refusal to pay was not based 
upon that ground.*® 


§ 43. Retention of check as certification. 

Where the matter is uncontrolled by statute, the mere retention of @ 
bill by the drawee, unqualified by any adventitious circumstance, such as 
a usage of trade, or an understood method of dealing between the parties, 


will not be considered equivalent to an acceptance. It is the business of 


a holder to present his bill, and the drawee has a reasonable time there- 
after in which to inspect his accounts for the purpose of finding out 
what funds belonging to the drawer are in his hands. It has been held 
that twenty-four hours is a reasonable time. After the lapse of a rea- 
sonable time the holder is entitled to know whether his bill is accepted, 
but it is his duty to wait upon the drawee to ascertain this. This ap- 


plies to checks as well as to other bills. If a check, instead of being 


presented at the counter of the drawee bank, is forwarded by mail, the 
drawee, in the absence of any statute or any established course of deal- 
ing} is under no obligation to return the check, in case of non-payment, 
but may safely wait in silence the further action of the holder.®° 

The Uniform Negotiable Instruments Law now provides that the 


49. Huston v. Newgass, 234 Ill. 285, 84 N. E. Rep. 910. 
50. Overman v. Hoboken City Bank, 31 N. J. L. 563, decided in 1864, 


wherein a check, which had been sent to the drawee bank, was retained by the 


bank for about twenty-four hours and then returned dishonored; it was held that 
such retention did not in itself constitute an acceptance. 

Where a check was sent to the drawee bank with instructions to “return it 
promptly if not paid,” and the drawee retained it for more than three days, when 
the drawer stopped payment, it was held that whether the retention amounted to 
an acceptance was a question for the jury, and the jury decided that the bank’s 
conduct was consistent with an acceptance. The court said: “If a refusal was 
intended, notice would naturally, and ought legally, to have been given at once, 
either on the same, or at the farthest, the next day.” First Nat. Bank v. Me- 
Michael, 106 Pa. 460. 

In Walnut Hill Bank v. National Reserve Bank, 65 Misc. Rep. (N. Y.) 315, 
121 N. Y. Supp. 892, it was held that the retention of a check for several weeks 
by the drawee bank, to which it had been sent by the holder for deposit.to his 
credit, without notice to the depositor that it was not good, rendered the drawee 
liable to the depositor for the amount of the check. It appeared that during the 
time the check was retaired without notice, the circumstances of the drawer 
changed so that the depositor would have been prejudiced by treating the check 
as unpaid. -It was also held in this case that a card acknowledging the receipt 
of the check bearing a printed notice “All items sent to us are credited subject 
to payment,” applied only to items drawn on other banks. 
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drawee is allowed twenty-four hours after presentment in which to de- 
cide whether or not he will accept the bill.54 

In a Tennessee case it appeared that the drawer of a check on the 
defendant bank delivered it to the payee in payment for a business pur- 
chased from the latter. The payee deposited the check in the plaintiff 
bank with instructions to send it direct to the defendant bank for collec- 
tion. The check arrived after banking hours. An employee of the de- 
fendant drew a draft for the amount, in favor of the plaintiff and placed 
it in the mail. The check was not charged against the drawer’s account 
and no entry respecting it was made in the defendant’s books. That 
evening or early the next morning the defendant learned that checks 
which the drawer had previously deposited to his credit had been pro- 
tested. As a result the account of the drawer of the check showed a 
large overdraft. The defendant called up the plaintiff on the phone, 
asking that the draft when it arrived be returned, but received no satis- 
factory answer. The defendant then took the matter up with the post 
office and the letter containing the draft was intercepted and returned. 

It was held that, inasmuch as the defendant took steps to reclaim 
the letter containing the draft within twenty-four hours after the re- 
ceipt of the check, there had been no acceptance or certification of the 
check by the defendant under the section of the Negotiable Instruuments 
Law, which allows the drawee twenty-four hours after presentment in 
which to decide whether or not to accept.®? 

The Negotiable Instruments Law also provides that, where a drawee, 
to whom a bill is delivered for acceptance, destroys the same, or refuses 
within twenty-four hours after such delivery, or within such period as 
the holder may allow, to return the bill accepted or non-accepted to the 
holder, he will be deemed to have accepted the same.®? 


51. The Uniform Negotiable Instruments Law provides as follows: “Sec. 
136. Time Allowed Drawee to Accept—The drawee is allowed twenty-four hours 
after presentment in which to decide whether or not he will accept the bill, but 
the acceptance if given, dates as of the day of presentation.” 

The drawee is entitled to twenty-four hours to determine whether or not he 
will accept. Connelly v. McKean, 64 Pa. St. 113; Case v. Burt, 15 Mich. 82. 

Where a check is mailed to the drawee, he has until the following day to 
determine whether or not to pay. First Nat. Bank of Northumberland v. Me- 
Michael, 106 Pa. St. 460. 

. .. Traders’ National Bank v. First National Bank, Tenn., 217 S. W. 
ep 977. 

A check drawn upon funds in a distant bank is a bill of exchange, and the 
drawee bank has twenty-four hours to decide whether it will accept the check or 
not. First Nat. Bank v. First Nat. Bank, 127 Tenn. 205, 154 S. W. 965. 


53. The Uniform Negotiable Instruments Law contains the following sec- 


n: 

“Sec. 137. Liability of Drawee Retaining or Destroying Bill. Where a drawee 
to whom a bill is delivered for acceptance destroys the same, or refuses within 
twenty-four hours after such delivery, or within such other period as the holder 
may allow, to return the bill accepted or non-accepted to the holder, he will be 
—— ge accepted the same.” 

ec. 225 of the New York Act is in the same terms. See Sta , 
Weiss, 46 Misc. Rep. (N. Y.) 93. ie: 
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The question has been raised whether this provision contemplates an 
affirmative refusal to return the bill, or a mere neglect or omission to 
return it. The New York Court of Appeals, construing an earlier, but 
similar statute, has held that a mere omission to return a bill is not a 
‘‘refusal’’ within the meaning of the statute and cannot be construed 
as an acceptance.*4 

But it has been held in some cases that the failure or neglect of a 
drawee, to whom a bill is delivered for acceptance to return the bill, 
accepted or unaccepted, within twenty-four hours after delivery, makes 
the drawee an acceptor of the bill, and that no affirmative act of refusal 


is required.®5 ; 

This was formerly the rule in Pennsylvania,®*® but a statute now in 
force in that state expressly provides that the mere retention of a bill 
of exchange by the drawee shall not be an acceptance unless its return 
has been demanded, and that Section 137 of the Pennsylvania statute 


does not apply to checks.5* 
In Missouri it has been held that where a bill is presented to the 


drawee and is never returned by him, he is liable thereon as acceptor.*® 


But a check has been held not to be a bill of exchange within the meaning 
of a statute, providing that “every person on whom a bill of exchange may be 
drawn, and to whom the same shall be delivered for acceptance who shall destroy 
such bill, or refuse, within twenty-four hours after such delivery or within such 
period as the holder may allow to return the bill, accepted or non-accepted, to the 
holder shall be deemed to have accepted the same.” Hays v. Lathrop Bank, 75 
Mo. App. 211. 

Where a bank forwarded sight drafts to the bank of which the drawee was 
president “for collection and return,” the retention of the drafts did not consti- 
tute an acceptance under section 136 of the Negotiable Instruments Law of Neb- 
raska (Sec. 137 of the Uniform Act) for the reason that the drafts were pre- 
sented for payment and not for acceptance. First National Bank of Omaha v. 
Whitmore, 177 Fed. Rep. 397, 101 C. C. A. 401. 


54. Matteson v. Moulton, 79 N. Y. 627. 


55. Commercial State Bank of Fort Worth v. Harkrider-Keith-Cooke Co., 
Tex., 250 S. W. Rep. 1069; Bull v. Novice State Bank, Tex., 250 S. W. Rep. 232; 
State Bank v. Weiss, 46 Misc. Rep. (N. Y.) 93, 91 N. Y. Supp. 276. 


56. Wisner v. First Nat. Bank, 220 Pa. St. 21, 68 Atl. Rep. 955 


57. Act of April 27, 1909. (P. L. 260). See Union Nat. Bank v. Franklin 
Nat. Bank, 94 Atl. Rep. 1085. 

The Negotiable Instruments Law, as adopted in Wisconsin, removes all doubt 
as to the rule in that state by adding these words: “Mere retention of the bill 
is not acceptance.” 

m —e 137 is omitted from the law as adopted in Illinois and Sontb 
akota. 


58. Lockhart v. Moss, 53 Mo. App. 633. 

A bank which took a check under an agreement by which the check was to 
be paid out of the proceeds of a certain draft, was held to have accepted such 
check when it was shown that the bank continued to hold such bill of exchange for 
a number of days and until the proceeds of such draft were exhausted. People’s 
Nat. Bank v. Swift, 134 Tenn. 175, 183 S. W. Rep. 725. 

A check on the defendant bank was deposited in the plaintiff bank and the 
depositor was allowed to draw against it. The plaintiff forwarded the check to 
a correspondent bank which sent it direct to the defendant drawee. There was 
evidence tending to show that the check was received by the defendant on the 
morning of Saturday, October 8th, although the defendant claimed that it ar- 
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In a case decided by the courts of Arkansas it was held that where 
one to whom a draft was sent testified that it was accidentally lost, but 
admitted that he had stated to witnesses that he had thrown it in the 
wastebasket and burned it up, there was a question for the jury as to 
whether the draft was accepted by intentionally destroying it.5® 

When a bank receives a check and performs all the details inci- 
dental to accepting it such as marking it paid, charging it to the drawer’s 
account, etc., the check is deemed to be accepted.®° 


§ 44. Effect of certification. 


‘*A check of itself does not operate as an assignment of any part of 
the funds to the eredit of the drawer with the bank, and the bank is 
not liable to the holder, unless and until it accepts or certifies the 
eheck.’’61 

The certification of a check is equivalent to the acceptance of a bill 
of exchange.*? It is an admission by the certifying bank that the 
signature of the drawer is genuine, and if the bank certifies a check, on 
which the signature of the drawer is a forgery it will be held liable 
thereon to a bona fide purchaser of the check.®* 


rived on the morning of the 10th. On the 10th, the defendant learned of the 
drawer’s insolvency, charged a note of the drawer, which it held, against his ac- 
count and protested the check for insufficient funds. It was held that whether 
the defendant had accepted the check by retaining it for more than 24 hours ° 
‘was a question for the jury to decide. A judgment of nonsuit was reversed and 
a new trial granted. Standard Trust Co. v. Commercial Nat. Bank, 166 N. Car. 
112, 81 S. E. Rep. 1074. 


59. Bailey & Co. v. Southwestern Veneer Co., Ark., 200 S. W. Rep. 280. 


60. Consolidated Nat. Bank v. First Nat. Bank, 129 App. Div. 538, 114 
N. Y. S. 308. 

A check on the plaintiff bank payable to the order of G was mailed by mis- 
take to another person of the same name. The latter had it certified, forged the 
payee’s indorsement and deposited the check in the defendant bank, by which it 
was collected. The drawee brought action against the defendant bank, on the 
theory, as alleged in the complaint, that the certification had made it liable to 
the payee. It was held that the certification, having been made at the instance 
of a person who was not a party to the check, was invalid and of no effect. There 
being no liability on the part of the drawee to the payee, by reason of the 
certification, the drawee was, therefore, not entitled to recover from the defendant 
on a complaint, which alleged the certification as an essential element of its right 
to recover. State Bank v. Mid-City Trust & Sav. Bank, Ill., 129 N. E. Rep. 498. 


61. The Uniform Negotiable Instruments Act so provides in Section 189. 

But the provisions of this section (189) of the Negotiable Instruments Law 
do not preclude the payee of a certified check from refusing to accept the as- 
signment in his favor and restoring the drawer’s right to a claim against the 
bank, which had become insolvent before the checks were received by the payee. 
Stevenson v. Earling, 213 Ill. App. 395, affd., 125 N. E. Rep. 322. 

Where the check is certified by the drawee bank at the request of a person 
other than the drawer, payee or legal holder, such certification will not consti- 
tute an acceptance, nor effect an assignment of the funds held by the bank for 
the drawer’s account. Gasper v. Security State Bank, Neb. 191 N. W. Rep. 654. 

62. The Uniform Negotiable Instruments Act provides: “Sec. 187. Certifi- 
cation of Check; Effect of —Where a check is certified by the bank on which it 
is drawn, the certification is equivalent to an acceptance.” Schmitt v. Mellon 
Natl. Bank, 67 Pa. Super. 453. , 


63. Bank of United States v. Bank of Georgia, 10 Wheat. (U. S.) 333; 
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The certification admits also that the drawer has on deposit a sum 
sufficient to pay the check,®* and it imports an agreement and under- 
taking by the bank to retain out of the money on deposit to the drawer’s 
credit a sum sufficient to meet the check, and to honor the check when 
duly presented.® 

Therefore, it is held that where the drawee bank certifies a check it 


Hagen v. Bowery Nat. Bank, 64 Barb. (N. Y.) 197; National Mechanics’ Bank 
v. Schmelz National Bank, Va., 116 S. E. Rep. 380. 

A person named Gaughan opened a bank account with the plaintiff under 
the name of Cawley. Subsequently he forged the signature of a depositor of 
the defendant bank on a check and presented it to the defendant for certification. 
The check was certified by stamping it “good when properly indorsed.” Gaughan 
indorsed it to the plaintiff, using a rubber stamp for that purpose, and after- 
wards the defendant refused to pay it on the ground that it was not properly 
indorsed, but Gaughan had already withdrawn the amount with a check signed 
in his assumed name. It was held that the defendant bank was liable upon its 
certification. Adam v. Manufacturers’ & Traders’ Nat. Bk., 63 Mise. Rep. (N. Y.) 
403, 116 N. Y. Supp. 595. 


64. Am. Trust & Savings Bank v. Crowe, 82 Ill. App. 537. See, infra sec. 
45, 48. 

65. Merchants’ Bank v. Baird, 160 Fed. Rep. 642; McCord v. California 
Bank, 96 Cal. 197, 31 Pac. Rep. 51; Continental Nat. Bank v. Metropolitan Nat. 
Bank, 107 Ill. App. 455; Jackson Paper Mfg. Co. v. Commercial Nat. Bank, 199 
Ill, 151, 65 N. E. Rep. 136; First Nat. Bank v. Northwestern Nat. Bank, 152 
Ill. 296, 38 N. E. Rep. 739; McCarty Bros. v. Ft. Dearborn Nat. Bank, 208 Ill. 
App. 282; McAdoo v. Farmers State Bank, Kan., 189 Pac. Rep. 155; Goshen Nat. 
Bank v. Bingham, 7 N. Y. St. Rep. 493; Herrmann Furniture Works v. German 
Exchange Bank, 87 N. Y. Supp. 462; Meads v. Merchants’ Bank, 25 N. Y. 143; 
Blake v. Hamilton Dime Sav. Bank, 79 Ohio St. 189, 87 N. E. Rep. 73; Central 
Guarantee Trust Co. v. White, 206 Pa. 611, 56 Atl. Rep. 76; Andrews v. German 
Nat. Bank, 59 Tenn. 211; National Mechanics’ Bank v. Schmelz National Bank, 
Va., 116 S. E. Rep. 380; First Nat. Bank v. Bank of Ravenswood, W. Va., 133 
S. W. Rep. 581. 

“By the law merchant of this country, the certificate of a bank that a check 
is good is equivalent to acceptance. It implies that the check is drawn on suffi- 
ecient funds in the hands of the drawee, and that they have been set apart for 
its satisfaction, and that they shall be so applied whenever the check is pre- 
sented for payment. It is an undertaking that the check is good and shall con- 
tinue good, and this agreement is as binding on the bank as its notes of circula- 
tion, a certificate of deposit payable to the order of the depositor, or any other 
obligation it can assume. The object of certifying a check as regards beth par- 
ties is to enable the holder to use it as money. The transferee takes it with the 
same readiness and sense of security that he would take the notes of the bank.” 
Merchants’ Nat. Bank v. State Nat. Bank, 10 Wall. (U. 8S.) 604, 19 L. Ed. 1008. 

A depositor in the defendant bank drew two checks, each for $1,000, payable 
to the same party, and had one of them certified. The uncertified check was 
presented first and protested for want of sufficient funds. The certified check was 
presented later and protested by mistake. The defendant, in attempting to 
rectify this mistake in protesting the certified check, paid the uncertified check. 
When sued on the certified check it claimed that the deposit was sufficient to pay 
but one of the checks and that it had paid the uncertified check in the mistaken 
belief that it was the certified check. It was held that it was nevertheless liable 
on the certified check. First Nat. Bank v. Bank of Ravenswood, W. Va., 133 
S. W. Rep. 581. 

A check drawn October 7th, 1852, and certified, was not presented for pay- 
ment until September 3rd, 1859; meanwhile, on the 10th of October 1854, the 
bank paid the money to the original depositor, taking his bond of indemnity 
against the check. It was held in an action upon the check that the holder was 
not barred by his delay in making demand for payment, and that the taking of 
the indemnity was a distinct acknowledgment, that the money then remained in 
bank to the credit of the holder of the certified check. Girard Bank v. Bank of 
Penn. Township, 39 Pa. St. 92. 
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is immaterial whether or not the makers of the check have sufficient 
funds on deposit applicable to the payment of the check, in so far as the 
liability of the certifying bank is concerned.*®® 

But certification does not import that the body of the check is genuine 
or that the funds on deposit are absolutely applicable to the payment of 
the precise check certified.** 

The certification constitutes a new contract between the holder of 
the check and the drawee bank.*® When a check is certified at the in- 
stance of the holder, a contract between the holder of the check and the 
bank is at once created, and the bank becomes the direct debtor to the 
holder.®® 

The amount of the check is set apart out of the drawer’s deposit for 
the purpose of paying the check. The drawer no longer has any right 
to draw that money out of the bank. In legal contemplation and effect 
a certified check is the certificate of deposit of the certifying bank.’° 

By certifying the drawee bank enters into an absolute agreement to 
pay the check upon presentment at any time within the time fixed by 
the statute of limitation,*! and it is no defense to an action on the check 
that the holder converted the proceeds of the check and diverted the 
proceeds from the purpose for which the maker gave the check to him.7? 
But, in order that the holder of such a check may recover from the bank 
it must appear that he became the holder for value, in good faith and 
without notice of the unauthorized certification, or of any other defect 
in the instrument.7% 


66. Security State Bank v. State Bank of Brantford, N. D., 154 N. W. 
Rep. 282. See also § 45, 48, infra. 


67. Clews v. Bank of New York, 114 N. Y. 70. 
68. Murray v. American Sav. Bank, Ia., 197 N. W. Rep. 69. 


69. McCarthy Bros. v. Fort Dearborn Nat. Bank, 208 Ill. App. 282; Connor 
v. Bank of Bakersfield, 174 Cal. 400, 163 Pac. Rep. 353, 60 Cal. Dee. 1. 190 
Pac. Rep. 801. 


70. Wright v. McCarthy, 92 Ill. App. 120; Girard Bank v. Bank Penn. 
Township, 39 Pa. St. 92; Willetts v. Phoenix Bank, 2 Duer (N. Y.) 121. 

“Tt is established in law that the certification of a check transfers the funds 
represented thereby from the credit of the maker to that of the payee, and that, 
to all intents and purposes, the latter becomes a depositor of the drawee bank to 
the amount of the check, with the rights and duties of one in such a relation.” 
Marks v. Anchor Savings Bank, Pa., 97 Atl. Rep. 399. 


71. Muth v. St. Louis Trust Co., 88 Mo. App. 596; Jackson Paper Mfg. Co. 
v. Commercial Nat. Bank, 199 Il]. 151, 65 N. E. Rep. 136. 


72. Marie Antoinette Realty Co. v. Yorkville Bank, 205 -N. Y. Supp. 395. 
73. Clarke Nat. Bank v. Bank of Albion, 52 Barb. (N. Y.) 592. 
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Liability When Check is Wrongfully 
Indorsed By Agent 


[CONTINUED] 
A series of articles dealing with the liability of a bank which has collected a check 
wrongfully indorsed by an agent of the payee 


Indorsement by agent authorized to indorse for deposit. 

Cases have been referred to in the preceding sections, in which an 
agent, having no actual authority to indorse his principal’s name, has 
nevertheless indorsed and collected checks payable to his principal, and 
in which the collecting bank, or other collecting agency, has been held 
liable to the principal for the amount of the checks. In these cases, the 
attempt has been made to imply an authority to indorse on the part of 
the agent from the fact that the agent was authorized to sell goods for 
his principal, or to collect moneys due to the principal, or because the 
principal was a corporation and the agent one of its officers. 

And the decisions referred to show that none of these circumstances 
carries an implied authority to indorse. 

There is a class of cases, now to be considered, in which an agent, 
authorized to indorse checks payable to his principal ‘‘for deposit,’’ in- 
dorses a check in blank, cashes the check and appropriates the proceeds. 
To illustrate, an employee of the X Company is authorized to indorse 
checks payable to the company in this manner, ‘‘Pay to the order of 
First National Bank, X Company.’’ His authority in dealing with the 
check thereafter is limited to depositing it to the corporation’s credit in 
First National Bank. He takes a check payable to the X Company, in- 
dorses it in blank by writing the company’s name on the back of it, 
follows this with his own personal indorsement, deposits it to his in- 
dividual credit in a bank and receives and keeps the proceeds. 

In this class of cases it is held that authority to indorse ‘‘for deposit’’ 
or ‘‘for collection’’ is not authority to indorse in blank and that the 
bank which collects a check in such circumstances on a blank indorse- 
ment and turns the proceeds over to the agent is liable to the principal 
for the amount. 

One of the most recent decisions on this point is strong v. Missouri 
Lincoln Trust Co., Mo., 263 S. W. Rep. 1038. This decision was referred 
to at length in the December, 1924, issue of the Banking Law Journal 
at page 879. 

In Rosenberg v. Germania Bank, 44 Misc. Rep. (N. Y.) 233, 88 N. Y. 
Supp. 952, it appeared that the plaintiff, Rosenberg, had a bookkeeper 
who was authorized to indorse for deposit checks payable to Rosenberg 


with a rubber stamp reading: 
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‘*Pay to the Northern National Bank, 
‘*Joseph Rosenberg.’’ 

The bookkeeper took a number of checks payable to Rosenberg, in- 
dorsed Rosenberg’s name on the back of them without authority and 
had them cashed at a nearby saloon, appropriating the proceeds. The 
bookkeeper was able to do this without arousing suspicion because it had 
been Rosenberg’s custom to indorse checks payable to him and send them 
out to be cashed. 

The saloon keeper deposited the checks in the defendant Germania 
bank, which collected them and turned the proceeds over to the saloon 
keeper. 

It was held that the collecting bank was liable to the plaintiff for 
conversion of the checks, and that the plaintiff was not estopped from 
denying the agent’s authority to indorse by the fact that the agent was 
authorized to indorse for deposit by rubber stamp, nor by the fact that 
the bookkeeper had cashed other checks bearing the genuine indorse- 
ment of the plaintiff. ‘‘The determination of this appeal,’’ said the court, 
‘‘will establish no novel precedent, but, were that so to be the court would 
need more than herein appears to determine that whenever a man, be- 
cause of insufficient schooling, occupation in his workshop, or other 
cause, employs a bookkeeper to do his countinghouse work, he thereby 
exposes himself to such disposition of his funds as his bookkeeper may 
make under what a bartender or bartenders consider the bookkeeper’s 
authority.’’ 

In Schmidt v. Garfield National Bank, 64 Hun (N. Y.) 298, 19 
N. Y. Supp. 252, the plaintiff, Schmidt, a manufacturer, kept his ac- 
count in the Chemical National Bank of New York City. He had in his 
employ a clerk named Lingard. And, while he was away on business 
trips, Lingard was authorized to indorse checks payable to the plaintiff 
with a rubber stamp reading, ‘‘For deposit in the Chemical National 
Bank to the credit of ’? and to sign the plaintiff’s name under 
the stamping. Having so indorsed the checks, he was authorized to de- 
posit them in the plaintiff’s account in the Chemical National Bank. 

At times when the plaintiff was absent from his office Lingard took 
171 checks payable to the plaintiff which were received in the mail, in- 
dorsed them ‘‘C. A. Schmidt, Geo. Lingard,’’ and deposited them in 
the defendant, Garfield National Bank to his own credit. The de- 
fendant bank collected the checks and Lingard drew out the proceeds. 
The 171 checks aggregated $10,221.39. It was held that the defendant 
was liable to Schmidt for the full amount. 

On the question of Lingard’s authority, the court, after referring to 
some of the testimony, said: ‘‘This testimony and some other testimony 
given on the trial did tend to prove that Lingard had authority to use 
the stamp and to sign the plaintiff’s name under the stamping upon the 
checks and drafts, adding his own initials thereto, and thereupon to cause 
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the checks and drafts bearing such restricted indorsement to be deposited 
in the Chemical National Bank to the credit of the plaintiff. But such 
authority gave Lingard no right to indorse the plaintiff’s name, except 
in connection with a restricted indorsement, made by stamping the 
checks and drafts with the stamp provided for that purpose by the 
plaintiff; nor did it confer the slightest authority upon Lingard to de- 
posit the checks, when indorsed, to the credit of his own account in the 
Garfield National Bank. 

‘‘Assuming that he had authority to use the stamp and sign the 
plaintiff’s name in connection with the use thereof, and then cause the 
checks and drafts to be deposited to the plaintiff’s account in the 
Chemical Bank, his action in indorsing the checks with the plaintiff’s 
name, without using the stamp and depositing such checks and drafts to 
his own account in the Garfield National Bank, was absolutely without 
any justification or authority whatever.’’ 

A New York Court of Appeals decision on this point is Standard 
Steam Specialty Co. v. Corn Exchange Bank, 116 N. E. Rep. 386. 

The action was brought to recover the amount of eleven checks, ag- 
gregating $329.79, drawn to the plaintiff’s order by several of its cus- 
tomers on their banks. The checks were deposited in the defendant bank 
in the regular course of business under these circumstances: The plain- 
tiff kept its bank account in the Greenwich Bank. It had provided its 
stenographer, Harriet Cohen, with a rubber stamp with which to in- 
dorse checks for deposit as follows: ‘‘Pay to the order of the Greenwich 
Bank. The Standard Specialty Co.’’ Her authority to indorse was 
limited strictly to the use of the stamp, to be followed by the words in 
her handwriting, ‘‘Perey H. Pinder, Treasurer,’’ but she indorsed 
these checks wholly in her own handwriting with the words, ‘‘Standard 
Steam Specialty Company, Perey H. Pinder, Treasurer,’’ and also in- 
dorsed her own name thereon. The checks were then cashed for her, 
nine by one business man and two by another, who respectively de- 
posited them to their credit in the defendant bank, which collected 
them and paid out the proceeds to such depositors in the regular course 
of business. Harriet Cohen converted the money she thus obtained to 
her own use. The good faith of the defendant and of its depositors was 
conceded, and it was not claimed that plaintiff was negligent. 

It was held that the bank was liable. 

Other decisions involving indorsements by agents authorized to in- 
dorse for deposit are Deri v. Union Bank, 65 Mise. Rep. (N. Y.) 531, 
120 N. Y. Supp. 818, and Exchange Bank v. Thrower, 118 Ga. 433, 
45 8. E. Rep. 316. 


Indorsement by agent authorized to indorse in blank for deposit. 
In a number of cases, where a check has been indorsed and trans- 
ferred by an agent of the payee, it has appeared that the agent was 
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authorized to indorse the principal’s checks in the principal’s name, 
but for purposes of deposit only. In such cases where the agent has 
misappropriated the proceeds of the check it has generally been held 
that the person to whom the agent transferred the check, or the bank in 
which he deposited it, is not liable to the principal, provided there are 
present no attending circumstances which would operate to put the 
person or bank dealing with the agent upon notice. The indorsement is 
authorized and, therefore, not forged. The agent’s wrongful use of 
the check after indorsing it is simply a diversion of a negotiable in- 
strument from an authorized use, in which case the loss is placed upon 
the principal rather than upon a bona fide holder for value without 
notice. 

In Mills v. Nassau Bank, 52 Mise. Rep. (N. Y.) 248, 102 N. Y. Supp. 
1119, it was held that where an attorney expressly authorized to indorse 
in blank, checks payable to his client, indorsed certain of his client’s 
checks, deposited them in his personal account, and misappropriated the 
proceeds, the collecting bank was not liable to the client. In this case, 
the court said, ‘‘that the application which the agent made of the funds 
thus placed to his credit was of no more concern to the bank than would 
be the disposition of cash which he might have received for the checks 
under the authority given him.’’ 

In the case of Cluett v. Couture, 140 N. Y. App. Div. 830, 125 N. Y. 
Supp. 813, it appeared that the plaintiffs were in the business of selling 
musical instruments under the style of Cluett & Sons, and had a num- 
ber of branch stores throughout the country. Poche was manager of 
the branch store at Plattsburgh, and his territory extended from Ticon- 
deroga to Rouse’s Point. He had general charge of the store and the 
making of the contracts for the selling of musical instruments, and was 
authorized to collect payments therefor in cash or checks. He was paid 
a salary, and had the right to deduct the expenses which he incurred 
while traveling in his territory upon the business of the firm from col- 
lections of money which he made. He also had authority to indorse 
checks payable to the firm and deposit them in the First National Bank 
of Plattsburgh. In granting to him this authority, no particular form 
of indorsement was prescribed, and it appears to have been his custom 
to simply indorse checks in blank by writing ‘‘Cluett & Sons’’ across 
the back. 

The defendant is a hotel keeper at Rouse’s Point. In May, 1908, 
Poche, the agent; while on business of his firm, stopped at the de- 
fendant’s hotel overnight and in the morning when he was about to pay 
his bill, asked the defendant if he could cash a check for $60, as he was 
short of money. On the defendant’s assenting, he produced a check for 
that amount, which he had taken in payment of a claim due the plaintiffs, 
payable to Cluett & Sons, which name he had indorsed on the back in 
blank. The defendant deducted the amount of the hotel bill, and gave 
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the balance to the agent in money. The defendant knew that the plain- 
tiffs were dealers in musical instruments with their main store at Troy 
and a branch store at Plattsburgh, and that Poche was their manager, 
but did not know his general or special authority and made no inquiry 
in that respect. 

It was held that, since the agent was authorized to indorse in blank, 
the defendant was not liable. ; 

The case of McCabe Hanger Mfg. Co. v. Chelsea Exchange Bank, 
183 N. Y. App. Div. 441, 170 N. Y. Supp. 759, reversing 167 N. Y. Supp. 
580, also comes in this group. Here, the Bellis Iron Works, being in- 
debted to the plaintiff manufacturing company in the sum of $42.43, 
mailed to the company its check for that amount drawn on a Brooklyn, 
New York, bank. The check was received in the due course of the mails. 
One who acted as secretary and bookkeeper for the plaintiff company 
had authority to make up the plaintiff’s bank deposits, to stamp the 
plaintiff’s name with a rubber stamp on the backs of checks payable to 
the plaintiff and deposit them in the plaintiff’s bank to the plaintiff’s 
credit. 

In this instance, he stamped the plaintiff’s name on the back of the 
check and thereunder wrote his own name followed by the word ‘‘Secre- 
tary.’’ He delivered it for cash to a party named Berger, who indorsed 
it and deposited it to his credit in the defendant, Chelsea Exchange 
Bank. This bank collected it from the drawee bank. About seven months 
later, the fraud was discovered and the plaintiff notified the Chelsea 
Bank that the indorsement of its name on the check was a forgery and 
demanded payment of the amount. By this time, Berger had closed his 
account with the Chelsea Bank. , 

In the suit which followed it was held that the Chelsea Bank was not 
liable. ‘‘There is no evidence in this case,’’ said the court, ‘‘that the 
rubber stamp used by Nohel (the secretary) in the instant case was not 
the stamp which he was authorized to use, and regularly used when 
indorsing checks for deposit. Nohel had authority to indorse the check 
in the manner in which he did; the indorsement, therefore, was not a 
forgery. He had no power to do anything with the check except to 
deposit it in the bank to the credit of the plaintiff. His unauthorized 
diversion of the check did not make his original indorsement a forgery, 
nor render a subsequent holder liable, who took it without notice of the 
diversion.’’ 

There have been several decisions in which a bank or individual re- 
ceiving a check, indorsed in the name of the payee by the payee’s agent, 
has been held liable for the agent’s misappropriation, irrespective of the 
agent’s authority to indorse, on the theory that the surrounding cir- 
cumstances placed the party dealing with the agent upon notice that 
the agent was using the check for his own purposes. One of them is 
Niagara Woolen Co. v. Pacific Bank, 141 N. Y. App. Div. 265, 126 
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N. Y. Supp. 890. It here appeared that Horowitz, the president of the 
plaintiff corporation, indorsed in blank checks payable to the corpora- 
tion, aggregating $28,469.37 and deposited them in an account in the 
defendant bank standing in the name of a firm of which Horowitz was a 
member. The proceeds were paid out by the defendant bank on checks 
drawn against the firm account by Horowitz. 

The bank was held liable. The questions as to the regularity of the 
indorsements and the authority of the president to indorse were held 
to be immaterial, the court saying: 


“*As I understand the rule, it is not based upon the fact that the 
bank received an advantage by reason of this defaleation or breach of 
trust of Horowitz, but solely upon the fact that the defendant was 
chargeable with notice that Horowitz was using the money intrusted to 
him as agent or trustee for a purpose not within the terms of his agency 
or trust, but for his own personal advantage. This was not the case of 
one independent check, but a series of transactions extending over 
months, during which time there was a constant diversion of checks 
drawn to the order of the plaintiff, deposited with the defendant, col- 
lected by it and then applied by it to the individual account of Horowitz 
or his firm. By the act of Horowitz in depositing these checks and of 
the defendant in accepting and collecting them, it became liable to 
Horowitz’s firm, and recognized its liability by paying out to the order 
of Horowitz’s firm checks drawn on it by that firm. , 

‘‘The facts as found by the referee, and which are sustained by the 
evidence, were sufficient to require the defendant to inquire as to 
Horowitz’s authority to appropriate the property of the corporation of 
which he was president; that, having failed to make such inquiry, it is 
chargeable with the facts which it would have ascertained if such an in- 
quiry had been made, and that if it had had express knowledge of the 
facts which such an inquiry would have disclosed, it would have been 
liable to the plaintiff for the misappropriation of its property by 
Horowitz.”’ 


In Rensselaer Valve Co. v. National Bank of Commerce of Seattle, 
Supreme Court of Washington, 224 Pac. Rep. 673, the plaintiff company 
opened an account in the defendant bank, located in Seattle. It in- 
-structed its agent at that point to deposit therein all checks payable to 
the company which were received by him. It authorized the agent to 
draw checks against the account and gave the bank notice of such in- 
structions and authority. The reason for this was that the agent fre- 
quently received checks payable to the company which represented in 
part money belonging to the agent. In a number of instances, the bank 
permitted the agent to cash checks payable to the company and to deposit 
such checks to the credit of his individual account. The agent ap- 
propriated a considerable sum of money belonging to the company. It 
was held that the bank was liable to the company for its loss resulting 
from the bank’s disregard of its instructions; and this even though, had 
the bank required the agent to deposit all checks payable to the company 
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in the company’s account, he could still have appropriated the funds by 
drawing checks against the account. 

A conclusion, which is apparently contrary to those just cited, was 
reached by the United States Circuit Court of Appeals in the ease of 
Santa Marina Co. v. Canadian Bank of Commerce. In this case the sec- 
retary of the plaintiff corporation was authorized to indorse checks 
payable to the corporation, in blank, and he was supposed to deposit 
them to the credit of the corporation in its bank. He indorsed a number 
of checks, aggregating nearly $7,000, but instead of depositing them in 
the corporation’s bank he deposited them in the defendant bank to his, 
individual credit. After he had made off with the proceeds, and the 
fraud was discovered, the corporation brought this action against the 
defendant. It was held that inasmuch as the indorsement itself was 
authorized, and the defendant bank received the checks in good faith, 
it was not liable to the corporation. 

A slightly different situation arose in a decision of the United States 
Circuit Court of Appeals, National Bank of Commerce v. Tacoma Mill 
Co., 182 Fed. Rep. 1, 28 B. L. J. 25, 32 B. L. J. 181. The decision does 
not involve a forged indorsement, but is interesting in that it shows the 
extent to which a bank is held liable in fraudulent check transactions. 

It appeared that the cashier of a mill company was authorized to in- 
dorse for deposit checks payable to the company with a rubber stamp 
reading ‘‘Pay to the order of National Bank of Commerce, Tacoma Mill 
Company, by , Cashier,’’ and to sign his name in the space before 
the word ‘‘Cashier.’’ He was then authorized and instructed to deposit 
the checks to the company’s credit in the defendant bank. Instead of 
depositing certain checks, he had them cashed without authority at 
the bank and appropriated the proceeds. These checks were not entered 
in the company’s books when received, this matter being in charge of 
the same employee. In some instances, he used the proceeds of one 
check to cover former defalcations. The company ascertained the ex- 
tent of the fraud by writing to its customers. It was held that the com- 
pany was not negligent in failing to discover the embezzlement and 
notify the bank, and that the bank was responsible to the company for 
the loss. 








Banking Decisions 
In this department are published each month all ot the important decisions of the 


Federal and State Courts, involving questions pertaining to the 
law of banking and negotiable instruments 





FAILURE TO USE PROTECTIVE DEVICE IN 
DRAWING CHECK NOT NEGLIGENCE 


Savings Bank of Richmond v. National Bank of Goldsboro, U. S. Circuit 
Court of Appeals, 3 Fed. Rep. (2d) 970 


One Massie obtained from the defendant bank its draft on a New 
York bank for $6.00 payable to Massie’s order. The draft was drawn 
on unsensitized paper without the use of a check writing machine. 
Massie altered the date of the check, raised the amount to $8,470.50, 
and negotiated it for value to the plaintiff bank, by which it was col- 
lected from the New York bank. The plaintiff, having been held 
liable to the New York bank brought this suit against the defendant 
for the amount of its loss. It was held that the defendant was 
not negligent in drawing the check on ordinary paper and with- 
out the use of a check writing machine and that the plaintiff was 
not entitled to recover. 


NOTE—This decision follows the decision of the Supreme Court of 
North Carolina in Bradstreet Bank v. National Bank of Goldsboro, 112 
S. E. Rep. 11, published in the July, 1922, issue of the Banking Law 
Journal. 


Action at law by the Savings Bank of Richmond against the National 
Bank of Goldsboro. Judgment for defendant, and plaintiff brings 
error. Affirmed. 

J. Crawford Biggs, of Raleigh, N. C., and A. W. Patterson, of Rich- 
mond, Va., for plaintiff in error. 

Robert N. Simms, of Raleigh, N. C., for defendant in error. 


a 


WADDILL, C. J.—This is a suit at law, brought in the United 
States District Court for the Eastern District of North Carolina, by the ; 
plaintiff in error, against the defendant in error, hereinafter referred to 
as plaintiff and defendant, to recover the sum of $8,470.50, on account 
of a certain draft drawn by A. C. Norwood, president of the defendant 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 76. 
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bank at Goldsboro, N. C., on the First National Bank of New York, dated 
originally March 29, 1918, for the sum of $6, payable to the order of 
N. L. Massie, which draft was afterwards unlawfully, and without de- 
fendant’s knowledge or consent, fraudulently forged and altered in 
certain material respects, viz., by changing the date thereof from March 
29, 1918, to June 21, 1918, and the amount thereof from $6 to $8,470.50. 
The draft as altered was, in due course of business, and for value on 
the 25th of June, 1918, cashed by the pliantiff bank, the latter in all 
respects acting in good faith, and without discovering the forgery. 

The facts in the case are briefly these: In the month of December, 
1917, Massie was introduced by J. B. Egerton, his uncle, a prominent 
citizen of Goldsboro, to Norwood, president of the bank, and from that 
time until June, 1918, Massie did business with the bank. After such 
introduction, which was the first time Massie was known to the president 
of the bank, the defendant issued to Massie drafts on New York for small 
amounts, whenever requested by him, he giving in exchange therefor 
his own checks or cash to cover the same. In such transactions, ten in 
number, Massie had his dealings entirely with Norwood, president of the 
bank, and not with the bank’s officers who usually attended to such mat- 
ters. The drafts were drawn on the New York bank by Norwood, 
president of the Goldsboro bank, in his own handwriting, and entered 
by him on the books of the bank. This custom of drawing small drafts, 
in exchange for checks or cash, seems to have been had only with Massie, 
who explained that such paper could be more conveniently used by him 
in settlement for purchases from correspondents; and the draft in suit, 
No. 11,681, was one of that number, issued by the president of the bank 
after business hours of March 29, 1918, and the same was filled out in 
the president’s handwriting with pen and ink, making the same a 
complete draft for $6, and delivered to Massie. The draft thus issued 
was on plain white paper, not sensitized, and without the use of a pro- 
tectograph, or other safety device, to prevent alteration of the paper, 
and without stenciling the amount on the draft. 

On the 25th of June, 1918, the draft in question, dated June 21, 1918, 
ealling for the sum of $8,470.50, the amount being in figures and written 
at large across the draft and stenciled by shredding or protectograph 
device, thus giving to the eye every appearance of genuineness, was 
presented to the plaintiff bank by Massie, who had been dealing with it 
for about two years, stood well in Richmond as a man of moral and 
financial strength, and did nothing to cause any suspicion on plaintiff’s 
part in handling the paper. The draft was accordingly purchased, 
plaintiff giving him in exchange therefor its cashier’s check for $8,470.50, 
drawn on the First National Bank of Richmond, where it was promptly 
paid to the drawee Massie. The New York draft, No. 11,681, was at 
once put in course of collection, passing first through the First National 
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Bank of Richmond, then the National Bank of Commerce of New York,. 
and finally the drawee, the First National Bank of New York, where it 
was paid on June 26, 1918. Shortly thereafter, plaintiff was notified 
of the forgery in connection with the New York draft, and took steps to: 
protect itself in the premises. The banks through which the draft had 
passed made demand one of the other for the amount thereof, and each 
declined to pay the same, and suit was instituted by the First National 
Bank of New York against the National Bank of Commerce for the 
amount thereof. That bank promptly brought in the First National 
Bank of Richmond and the plaintiff bank as defendants, with the result 
that judgment was entered in favor of the plaintiff against the National 
Bank of Commerce, and this judgment the plaintiff bank promptly paid. 

Immediately after receiving payment of plaintiff’s draft on the First 
National Bank of Richmond, on the 25th of June, 1918, Massie disap- 
peared, and it quickly developed that he had been forging the drafts. 
given him by the defendant, and palming them off on certain Richmond 
banks. The defendant bank, on receiving information of the raising of 
the draft aforesaid, repudiated the transaction, refused to pay the same: 
and to ratify the changes therein, and gave notice that the alleged draft 
was spurious and that it would not pay the amount called for therein. 
This necessitated the institution of this suit to recover the judgment 
aforesaid paid by plaintiff. 

Plaintiff insists that defendant is liable, regardless of its innocence 
in the matter of the forgery and the fraud practiced, because the de- 
fendant had so earelessly and negligently drawn the draft in question 
as not only to make possible, but to invite, the very trouble that has 
arisen and fallen on innocent parties by its conduct. 

There seems to be but little dispute as to the facts of the case, and 
the legal question is upon whom the loss sustained shall fall, caused by 
the forgery and alteration of the draft after it had been issued and 
passed for value in due course of business. Defendant insists that with 
a completed draft such as the one in suit, losses arising from its sub- 
sequent alteration and forgery do not fall upon it, but rather upon those 
who have chosen to accept the same as changed. Defendant, moreover, 
invokes in defense to the action the Negotiable Instruments Law of 
North Carolina (section 3106, Code) bearing upon altered instruments. 
This section reads as follows: 

Where a negotiable instrument is materially altered without the 
assent of all parties liable thereon, it is avoided except as against the 
party who has himself made, authorized or assented to the alteration, 
and subsequent endorsers. But when an instrument has been materially 
altered and is in the hands of a holder in due course not a party to the 
alteration he may enforce payment thereof according to the original 
tenor.”’ 


The precise issue presented by the pleadings is that the fact that the 
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defendant issued a draft on New York to Massie, on non-sensitized paper, 
and without the impression thereon of any safety device, under the cir- 
cumstances stated, constitutes such negligence as makes the defendant 
liable in this action to the plaintiff for the loss arising therefrom. 

It cannot be said that the question presented is free from difficulty, 
or that the authorities are in accord. On the contrary, there is the 
greatest contrariety of view in the adjudicated cases as to upon whom 
the liability should fall. That a very high degree of care should be ex- 
ercised by the drawer of a negotiable instrument to see that it is safe- 
guarded from every reasonable chance of alteration is manifest; and 
when issued under circumstances such as here, and loss follows by rea- 
son of the alteration and forging thereof, as between the drawer and 
the innocent holder for value, assuming liability exists thereon, there is 
much force in the contention that the latter should not be called upon 
to bear the loss, unless there be some neglect or default shown in ac- 
cepting and paying the draft. High authority, while perhaps not the 
latest, and the greater number of adjudicated cases will be found to fully 
sustain this view. In fact, counsel for the plaintiff do not deny the gen- 
eral proposition that the maker of a negotiable instrument, drawn with 
all of the care which usually obtains among prudent people of the class 
issuing such paper, would be unaffected by the subsequent alteration of 
the instrument so issued. They insist, however, that a different rule 
prevails where, as here, carelessness in drawing the instrument made 
readily possible the alteration of the same. 


‘* When the drawer of the bill or the maker of the note has himself, by 
careless execution of the instrumuent, left room for any alteration to be 
made, either by insertion or erasure, without defacing it, or exciting the 
suspicion of a careful man, he will be liable upon it to any bona fide 
holder without notice when the opportunity which he has afforded has 
been embraced, and the instrument filled up with a larger amount or 
different terms than those which it bore at the time he signed it.’’ 2 
Daniel on Negotiable Instruments, § 1405. 

‘<Tf a bill or note is so carelessly or negligently drawn or biank spaces 
left, permitting material alteration, without defacing the instrument or 
changing its appearance so as to excite the suspicion of a person of cr- 
dinary business capacity, the alteration or filling up of such blanks is no 
defense to it in the hands of an innocent purchaser.’’ 8 Cye. p. 30. See, 
also, 2 Michie on Banks and Banking, p. 1195; Tiedeman on Commercial 
Paper, § 396; Yocum v. Smith, 63 Ill. 321, 14 Am. Rep. 120; Humphrey 
v. Herrick, 72 Neb. 878, 101 N. W. 1016, 102 N. W. 1010; Garrard v. 
Haddon, 67 Pa. 82, 5 Am. Rep. 412; Diamond v. Gott, 137 Ky. 585, 
126 S. W. 131, 31 L. R. A. (N. 8S.) 643; Zimmerman v. Rote, 75 Pa. 188; 
Hoffman v. Bank, 99 Va. 485, 39 S. E. 134. 


The contrary view of the question as to whom the loss should be 
visited upon, where there is an innocent holder of a negotiable draft 


who, in good faith, cashed the same, will be shown from the following, 
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among other, citations: Critten v. Chemical Nat. Bank, 171 N. Y. 224, 63 
N. E. 969, 57 L. R. A. 529; Savings Bank v. Stowell, 123 Mass. 196, 25 
Am. Rep. 67; Holmes v. Trumper, 22 Mich. 427, 7 Am. Rep. 661; Bank 
v. Wangerin, 5 Kan. 423, 70 P. 330, 59 L. R. A. 717; Burrows v. Klunk, 
70 Md. 451, 17 A. 378, 3 L. R. A. 576, 14 Am. St. Rep. 371; Bank v. 
Lester, 194 N. Y. 461, 87 N. E. 779, 21 L. R. A. (N. 8S.) 402, 16 Ann. Cas. 
770; 1 Randolph on Commercial Paper, § 187; 1 R. C. L. p. 1034, §§ 69, 
70; Merchants’ Nat. Bank v. Baltimore, ete., 102 Md. 583, 586, 63 A. 
108 ; Wood v. Steel, 6 Wall. 80, 83, 18 L. Ed. 725; R. C. Co. v. Reeves, 
10 Wall. 176, 191, 19 L. Ed. 909; Angel v. Insurance Co., 92 U. S. 330, 
341, 23 L. Ed. 556. 

In Bank v. Wangerin, supra, 65 Kan. 423, 70 P. 330, 59 L. R. A. 717, 
the court said: 


**Where a negotiable instrument is delivered to a payee, complete in 
all of its parts, the maker thereof is not liable thereon, even to an in- 
nocent holder, after the same has been fraudulently altered so as to 


express a larger amount than was written therein at the time of its. 


execution.’’ 

Second, ‘‘such maker is not bound, at his peril, to guard against the 
commission of forgery by one into whose hands such instruments may 
come.”’ 


1 Randolph on Commercial Paper, § 187, says: 


se 


It has now, however, become the established rule that, if the 
instrument was complete without blanks at the time of its delivery, the 
fraudulent increase of the amount by taking advantage of a space left 
without such intention, although it may be negligently, will constitute 
a material alteration, and operate to discharge the maker.’’ 


The theory upon which the negligent maker of the instrument, the 
drawer of the draft in this case, is relieved from liability, is that its 
negligence was not the proximate cause producing or bringing about 


the loss ; but that the same arose from a supervening cause, viz., the forg- . 


ing and altering of the draft in question. Wharton on Negligence, 138 ; 
Railroad v. Kellogg, 94 U. 8. 469, 475, 24 L. Ed. 256; Harton v. Telephone 
Co., 146 N. C. 429, 59 S. E. 1022, 14 L. R. A. (N. 8.) 956; Exchange 
Nat. Bank v. Little Rock Bank, 58 F. 140, 7 C. C. A. 111, 22 L. R. A. 
686; Lehman v. R. R. (C. C.) 12 F. 595, 600, 16 Ann. Cas. 776, note. 

We have perhaps said more on the general subject of the effect of 
forging and altering a negotiable instrument complete in itself when 
issued, and upon whom loss arising therefrom should fall, than is neces- 
sary, especially as from our view of the present case, the same is con- 
fined within a comparatively narrow compass. This case is governed 
by the laws of the state of North Carolina, the draft sued on having 
been issued and negotiated there, and the state Uniform Negotiable In- 
struments act had been passed, and was at the time of the transaction, 
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and is now, in full force and effect. Acts General Assembly of North 
Carolina 1899, chap. 733, § 124, hereinbefore recited ; Consolidated Stat. 
North Carolina, § 3106. 

This section of the act is plain and unambiguous, and by its ex- 
press terms prescribes upon whom loss shall fall in a transaction like 
the present, and that, in the circumstances here, the liability against the 
drawer of the draft as forged exists only for the original amount 
thereof. The language of the statute and its obvious purpose and in- 
tent are too manifest to leave room for cavil or doubt as to its meaning, 
and we should so take it, if left alone to our judgment thereof. But we 
are called upon to consider and pass upon its meaning and effect in the 
light of the interpretation placed thereon by the supreme court of North 
Carolina, in a case in all respects like the present, and arising upon one 
of the. issue of small drafts made by the defendant bank shortly after 
the one in this case, in favor of the same payee as here. Broad Street 
Nat. Bank of Richmond v. National Bank of Goldsboro, 183 N. C. 463, 
112 8. E. 11, 22 A. L. R. 1124, note 1140, 1145. That court, in an 
elaborate and able opinion written by Justice Hoke, now Chief Justice, 
with whom the other members of the court with the exception of Chief 
Justice Clark, since deceased, concurred, passed upon and construed 
the section of the act in question to be that (a) under it (referring to 
section 124), in circumstances as here, recovery could only be had against 
the Goldsboro Bank, the defendant therein, for the original face value 
of the draft; (b) that where a negotiable note was delivered in com- 
pleted form, the possibility that it might be raised or altered by the 
willful fraud or forgery of another was too remote to afford the basis of 
an action either in tort or in contract; (c) that suit as upon a contract 
could not be maintained upon the note in its forged and altered state, 
because it was not the contract of the maker of the instrument; and (d) 
that, in such ease, the issuing of the note could in no sense be considered 
the proximate cause of the loss—the court, at page 473, saying: 

On these facts, if there were no authoritative decisions or statutory 
regulation in denial of plaintiff’s right to recover, the acceptance of 
its position would be attended with such inconvenience and would in- 
troduce such uncertainties in this branch of the law merchant that it 
would be necessary to establish some rule protecting a defendant from 
liability. These negotiable instruments are among the most important 
features of our business life. There is no well grounded distinction in 
principle which imputes liability to a bank in a case of this sort from 
that which would equally affect an individual. And it would well-nigh 
withdraw these instruments from ordinary use if any and every one who 
issued them without these precautionary devices would incur the risk 
of liability insisted on by plaintiff in this case.’’ 


The court cited in support of its conclusion an array of authority, 
including the cases herein referred to, taking the same view, and this 
decision we should follow. 
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Plaintiff’s counsel insist that this court is not bound by or required 
to follow the North Carolina decision respecting the liability sought to 
be enforced here, and on the contrary, that the general commercial law, 
under which it is claimed the right of recovery exists, should prevail. 
Undoubtedly, in matters of general commercial law, federal courts ex- 
ercise largely their independent judgment, and are not bound or con- 
trolled by local decisions. But this doctrine is greatly cireumscribed 
where the meaning placed upon a state statute is involved. In such 
cases, the views and interpretations placed by the state’s highest court 
upon its own statutes, passed within the inhibitions of the federal Con- 
stitution, will be accepted and followed, although questions of com- 
mercial law and jurisprudence may be involved or incidentally arise; 
and in a ease like the present, where the statute under review is a sec- 
tion of the Uniform Negotiable Instruments Act enacted in the interest 
of uniformity of commercial law and decisions, and now in force in 
well-nigh all the states of the Union, a federal court should be slow to 
attempt to maintain and enforce its own ideas and understanding of 
such law against the plain provisions thereof as construed by the highest 
court of the state. Burgess v. Seligman, 107 U. S. 20, 33, 34, 2 S. Ct. 
10, 27 L. Ed. 359; Minnesota Iron Co. v. Kline, 199 U. S. 593, 26 S. Ct. 
159, 50 L. Ed. 322; 11 Cye. 750b, note 97, and cases cited; 15 C. J. 
927, note 58. 

This view of the law is conclusive of the denial of the right of the 
plaintiff to recover, and is binding upon us, and hence the decision of 
the District Court must be affirmed, with costs. 

Affirmed. 


OPTION TO PURCHASE BANK STOCK TERMI- 
NATED BY DEATH OF OWNER 


In re Creger’s Estate, Supreme Court of Iowa, 200 N. W. Rep. 332 


This action was brought to compel the executors of the es- 
tate of a deceased director of a savings bank to perform an option 
contract for the sale of 10 shares of stock in the bank. It was 
provided by the contract that the plaintiff should have the prior 
option of purchasing the stock in question at par before the owner 
should sell to anyone else, and that the option might be exercised at 
any time the owner gave notice of his intention to sell, or whenever 
he ceased to be a director of the bank. The decedent remained a 
director of the bank until his death. At no time did he offer to sell 
his stock to the plaintiff at par. At one time, he offered to sell the 
stock to the plaintiff at $225 per share, but the plaintiff did not agree 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 1166. 
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to pay that price. It was held that the plaintiff was not entitled-to 
enforce the contract for the reason that whatever rights existed 
thereunder were terminated by the death of the owner of the stock. 
It was further held that in any case it would be inequitable to enforce 
performance of the contract for the reason that when the action was 
instituted the value of the stock was 2} times as much as the value 
of the stock when the contract was made. 


Petition in probate to compel the executors of the estate of J. T. 
Creger, deceased, to perform specifically an option contract for the sale 
of 10 shares of stock in the Truro Savings Bank. The option states the 
material facts. Upon conclusion of the testimony the court ruled in 
favor of the estate, and denied claimant’s application. Petitioner ap- 
peals. Affirmed. 

Clark & Byers, of Des Moines, for appellant. 

Guiher & Guiher, of Winterset, for appellee. 


DE GRAFF, J.—The essence of the relief sought in the instant action 
is the specific performance of a pleaded contract for the sale of bank 
stock. The claim of the petitioner is predicated on a written agreement, 
to which we will presently refer. It appears from the record that prior 
to the execution of this agreement the claimant, W. M. Steer, and one 
J. E. Likens, were equal partners in the operation of a private bank in 
the town of Truro, Iowa, and that in 1911 the bank was. incorporated, 
with a capital of $20,000. At that time J. T. Creger purchased 10 shares 
of the capital stock at par value, and subsequently became one of the 
directors of the bank. It is the claim of petitioner that as part of the 
transaction a written agreement between Creger and Steer was executed, 
as follows: 


“**In consideration of my being named by W. M. Steer to be a stock- 
holder and director in the Truro Savings Bank, I hereby agree to give 
W. M. Steer the prior option of purchasing my stock at par before I 
will sell the same or any part thereof to anyone else, and will give him 
30 days’ written notice when I intend to sell, within which time such 
option must be exercised or waived, and said option may be exercised 
whenever I cease to be a director in said bank. If I sell for less than 
par, I will give W. M. Steer the preference to buy at same price. 

‘Truro, Iowa, March 18, 1911.’’ 


In the month of March, 1919, Cregor wrote a letter to Steer, in which 
an offer of the sale of the bank stock was made to Steer at $225 per share. 
On April 8th Steer replied as follows: 


‘At the time you became a stockholder and director of the Truro 
Savings Bank, we entered into a written contract, based on a valuable 
consideration, whereby you agreed to give me the option of purchasing 
your stock at par at any time before selling the same to anyone else. I 
take it that your letter is intended to comply with our contract. 1 will 
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take your stock, consisting of 10 shares, at the par value, totaling $1,000, 
in accordance with said contract.’’ 


Having received no answer, Steer went to Creger’s home a few days 
later, at which time and place Steer was informed by Creger that the 
bank stock was not for sale. In March, 1922, Creger died. Later Steer 
went to C. C. Kale, one of the executors of the estate, and offered him a 
draft for $1,000, and demanded the stock. Upon refusal to meet this 
request, the petition in this case was filed. 

If the original agreement is viewed as an option contract, it is clear 
that the offerer never declared his intention to sell his stock within the 
purview of the alleged agreement, nor was there any acceptance by the 
offeree of the terms made by the offerer. Creger remained a director 
until his death, which ipso facto terminated whatever rights existed un- 
der the option. 

Furthermore, the relief as prayed is purely equitable, and, whether 
granted or refused, rests in the sound judicial discretion of the court. 
Equity aims at putting parties exactly in the position which they ought 
to occupy, and a decree will be denied when it would operate unjustly 
and oppressively. Wilken v. Voss, 120 Iowa, 500, 94 N. W. 1123. 
Specific performance is always exercised subject to general equitable 
considerations, and will not be applied if equities exist in favor of the 
defendant, which would render it unjust to grant relief. 

It is shown by the record that in April, 1919, the bank had a surplus 
of $30,000 and undivided profits in the sum of $2,738.86. The book 
value of the stock per share at the time this action was instituted was 
$250, and it is apparent that it would be neither just nor equitable to 
compel the executors of Creger’s estate to assign to the claimant prop- 
erty worth 2} times as much as the value of the stock at the time the 
pleaded option contract was executed. When this contract was signed, 
it was not contemplated that a surplus would be accumulated and that 
the dividends from year to year would not be declared. This situation 
was recognized by the claimant, who in open court waived all rights to 
the surplus and undivided profits, and asked only for the original stock. 
Had the appellant tendered into court the actual value of the stock, 
possibly he would stand in a different position. The trial court recog- 
nized that there were but two ways to reduce this stock to its original 
par value: First, to have the board of directors of the bank declare a 
stock dividend of $30,000; or, second, to have the surplus transferred to 
undivided profits and a distribution thereof ordered. The court, how- 
ever, has no jurisdiction over the bank to compel it to do either. Con- 
sequently, to enforce the performance as prayed would be inequitable, 
and work an injustice to the estate. 

We conclude that the trial court properly denied the application of 
the claimant. 


Affirmed. 
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PERSON PURCHASING NOTE WHEN INTEREST 
DUE AND UNPAID HOLDER IN DUE COURSE 


Barbour v. Finke, Supreme Court of South Dakota, 201 N. W. Rep. 711 


The purchaser of a note upon which the interest is due and un- 
paid is a holder in due course provided that the principal is not due 
as the fact that the interest is due and unpaid does not render the 
note dishonored within the meaning of a provision of the Negotiable 
Instruments Law that in order to be a holder in due course of a ne- 
gotiable instrument the holder must take it ‘‘before it was overdue 
and without notice that it has been previously dishonored.”’ 


Action by Clara J. Barbour against Bertha Finke and another. 
From a judgment for plaintiff, and an order denying new trial, de- 
fendant Bertha Finke appeals. Affirmed. 

Cherry & Davenport, of Sioux Falls, for appellant. 

Parliman & Parliman, of Sioux Falls, for respondent. 


GATES, J.—This was an action brought to foreclose a real estate 
mortgage dated January 11, 1915, securing a promissory note for 
$3,500 of even date due on or before 10 years after date, with interest 
at 6 per cent. per annum payable annually. In March, 1918, the note 
was indorsed in blank by the payees and delivered to plaintiff, and the 
mortgage was assigned to plaintiff. The mortgage, but not the note, 
contained the usual acceleration clause, which provided that upon de- 
fault in the payment of interest the holder might declare the whole sum 
due. Default in the payment of interest due January, 1921, and 
January, 1922, was alleged. Findings of fact and conclusions of law 
were made, favorable to plaintiff, and judgment of foreclosure was 
entered, from which, and from an order denying new trial, defendant 
Bertha Finke, the maker of the note and mortgage, appeals. 

Two principal questions are raised upon this appeal. The first is 
whether appellant had a defense available between the original parties 
to the note and mortgage. The second is whether respondent became a 
holder of the note and mortgage in due course. In the view we take, the 
plaintiff was a holder in due course, and therefore it is immaterial to 
this appeal whether there was a defense as between the original parties. 

In support of her contention that respondent was not a holder in 
due course, appellant urges two propositions: (a) That the note had 
been dishonored, and that respondent had notice thereof before her 
purchase; (b) that even if respondent was the holder in due course of 
the note, she could not become the holder in due course of the mortgage. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 491. 
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In other words, she contends that a mortgage does not partake of the 
immunity from defense of a negotiable promissory note which it secures 
and that, in an action of foreclosure, as distinguished from an action at 
law on the note for the recovery of the debt, the defenses open to her as 
against the original mortgage were still open to her at the time of trial. 
In support of contention (a) it is urged that the non-payment of in- 
terest when due amounted to a dishonor of the note, and that respondent 
had notice thereof prior to her purchase. While the interest on the 
note was payable annually on the 11th day of January of each year, the 
last indorsement of interest thereon showed that interest had only been 
paid to October 1, 1917, leaving two months interest unpaid. As a 
witness, respondent testified that she paid $3,590 for the note and 
mortgage, and that the $90 represented accrued interest. One of the 
essential elements of a holder in due course of a negotiable instrument is: 
‘*That he became the holder of it before it was overdue and without 


notice that it has (had) been previously dishonored if such was the fact.’’ 
Rev. Code. 1919, § 1756; Neg. Inst. Law, § 52. 


Prior to the adoption of the uniform Negotiable Instruments Law in 
the several states, there was conflict as to whether non-payment of in- 
terest rendered a note dishonored. Since the adoption of that act, the 
conflict has continued. The majority holding, both before and after, is 
that the mere fact that interest due is unpaid, the principal not being 
due, does not render the note dishonored. Among the cases supporting 
this doctrine are State ex rel. Plock v..Cobb, 64 Ala. 127; Morton & Bliss 
v. N. O. & Selma Ry. Co., 79 Ala. 590; McLane v. Placerville & S. V. R. 
R. Co., 66 Cal. 606, 6 P. 748; Fox v. Hartford & W. H. H. R. Co., 70 
Conn. 1, 38 A. 871; Taylor v. Amer. Nat. Bk., 63 Fla. 631, 57 So. 678, 
Ann. Cas. 1914A, 309; Fidelity Tr. Co. v. Mays, 142 Ga. 821, 83 S. E. 
961; Winter v. Nobs, 19 Idaho, 18, 112 P. 525, Ann. Cas. 1912C, 302; 
S. W. Nat. Bk. v. Lindsley, 29 Idaho, 343, 158 P. 1082; Cooper v. Hock- 
ing Valley Nat. Bk., 21 Ind. App. 358, 50 N. E. 775, 69 Am. St. Rep. 
365; Cooper v. M. & M. Nat. Bk., 25 Ind. App. 341, 57 N. E. 569; Higby 
v. Bahrenfuss, 180 Iowa, 316, 163 N. W. 247; Nat. Bank v. Kirby, 108 
Mass. 497; Mendenhall Lbr. Co. v. State Bk., 97 Miss. 648, 54 So. 883; 
Town of Ontario v. Hill (N. Y.) 33 Hun, 250; Fidelity Tr. Co. v. White- 
head, 165 N. C. 74, 80 S. E. 1065, Ann. Cas. 1915D, 200; McPherrin v. 
Tittle, 36 Okl. 510, 129 P. 721, 44 L. R. A. (N. 8.) 395; U.S. Nat. Bk. 
v: Floss, 38 Or. 68, 62 P. 751, 84 Am. St. Rep. 752; Merchants’ Nat. Bk. 
v. Smith, 110 8. C. 458, 96 S. E. 690, 11 A. L. R. 1274; Spencer v. Alki 
Point Tr. Co., 53 Wash. 77, 101 P. 509, 132 Am. St. Rep. 1058; Ireland 
v. Scharpenberg, 54 Wash. 558, 103 P. 801; Shultz v. Crewdson, 95 
Wash. 266, 163 P. 734; Kelley v. Whitney, 45 Wis. 110, 30 Am. Rep. 
697 ; Patterson v. Wright, 64 Wis. 289, 25 N. W. 10; Cromwell v. County 
of Sac, 96 U.S. 51, 24 L. Ed. 681; Ind. & I. C. Ry. Co. v. Sprague, 103 
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U. S. 756, 26 L. Ed. 554; Thompson v. Perrine, 106 U. S. 589, 1 S. Ct. 
564, 27 L. Ed. 298; Morgan v. U. S., 113 U. S. 476, 5 S. Ct. 588, 28 L. 
Ed. 1044; Gilbough v. Norfolk & P. R. Co., 1 Hughes, 410, Fed. Cas. No. 
5,419; Long Island. L. & T. Co. v. C., C. & I. C. Ry. Co. (C. C.) 65 F. 
455; Gillette v. Hodge, 170 F. 313, 95 C. C. A. 205; Union Inv. Co. v. 
Wells, 39 Can. Sup. Ct. 625, 11 Ann. Cas. 33. 

The minority view is supported by the following cases: Newell v. 
Gregg, 51 Barb. (N. Y.) 263 (but see Town of Ontario v. Hill, 33 Hun, 
250, affirmed in 99 N. Y. 324, 1 N. E. 887) ; Citizens’ Sav. Bk. v. Couse, 
68 Mise. Rep. 153, 124 N. Y. S. 79; Guekian v. Newbold, 22 R. I. 279, 
47 A. 543; Merch. Nat. Bk. v. Brisch, 154 Mo. App. 631, 136 8. W. 28; 
Chouteau v. Allen, 70 Mo. 290; First Nat. Bk. v. Seott County, 14 Minn. 
77 (Gil. 59) 100 Am. Dee. 194 (but see First Nat. Bk. v. Forsyth, 67 

‘Minn. 257, 69 N. W. 909, 64 Am. St. Rep. 415, and Lumpkin v. Lutgens, 

143 Minn. 139, 172 N. W. 893) ; and Tuke v. Feagin (Tex. Civ. App.) 
181 S. W. 805. Other cases, where the opinion turned upon the ex- 
istence of an acceleration clause in the note or mortgage, are Hodge v. 
Wallace, 129 Wis. 84, 108 N. W. 212, 116 Am. St. Rep. 938; MeMillan v. 
Gardner, 88 Kan. 279, 128 P. 391, Ann. Cas. 1914B, 755; Yeomans v. 
Nachman, 198 Mo. App. 195, 198 S. W. 180; Chicago R. Eq. Co. v. 
Merch. Nat. Bk. 136 U. S. 268, 10 S. Ct. 999, 34 L. Ed. 349. 

We are of the opinion that the majority holding, above set forth, is 
not only in accord with the great weight of authority, but is also in ac- 
cord with the spirit and intent of the Negotiable Instruments Law, and 
we therefore follow it; nor do we think that appellant’s contention (b) 
is sound. It is the settled rule of this jurisdiction that a mortgage is 
merely an incident to the note which it secures. Parker v. Randolph, 
5 S. D. 549, 59 N. W. 722, 29 L. R. A. 33; Grether v. Smith, 17 S. D. 
279, 96 N. W. 93; Richards Tr. Co. v. Rhomberg, 19 8. D. 595, 104 
N. W. 268; Miller v. Berry, 19 S. D. 625, 104 N. W. 311; Emerson- 
Brantingham Imp. Co. v. Ainslie, 38 S. D. 472, 161 N. W. 1001. 

It is also provided by statute that the transfer of the debt secured by 
a mortgage carries with it the security. Rev. Code. 1919, § 1551, subd. 4. 
In Gold Bros. Security Co. v. Fidelity Tr. Co., 47 S. D. —, 195 N. W. 
830, we held, without discussion : 


‘‘Defendant was therefore a holder in due course of the note, and 
consequently of the mortgage security.’’ 


The correctness of that ruling is now assailed. While there are a 
few exceptions, the generally accepted rule is thus stated in 19 R. C. 
L. 356: 


‘‘While a mortgage does not of itself possess the quality of ne- 
gotiability, yet, when given to secure a negotiable obligation, it will, by 
the weight of authority, so far partake of the character thereof that 
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whenever the obligation is so transferred as to free it from all equities 
existing in favor of the maker of the note, prior indorsers, or third per- 
sons, the mortgage will also be freed therefrom.’’ 


Or as more tersely stated in a syllabus by the court in First Nat. Bk. 
v. Flath, 10 N. D. 281, 86 N. W. 867: 


‘‘In this state a mortgage securing a negotiable note shares the same 
immunity from defenses between original parties as the note secured.”’ 


We think that is and always has been the rule in South Dakota as 
well. By ingenious analysis of Birken v. Hickey, 42 S. D. 472, 176 
N. W. 137, counsel for appellant seek to show that the opposite result 
was therein reached. It was not so intended, nor do we think that de- 
cision amounted to that. The question there was not whether a mortgage 
partook of the idemnity of the note, but was whether the action was 
prematurely brought. 

Being convinced that the respondent was the holder in due course of 
the note, and consequently of the mortgage which secured it, the judg- 
ment and order denying new trial are affirmed. 


BANK NOT RESPONSIBLE FOR FUNDS WITH- 
DRAWN BY ADMINISTRATOR 


State ex rel. Davis, Atty. Gen. v. Farmers’ & Merchants’ Bank of 
Walton, 201 N. W. Rep. 897 


Berge, the cashier of the Farmers’ & Merchants’ Bank, who was 
administrator of a decedent’s estate, deposited funds belonging to 
the estate in the bank to his credit as administrator. He subse- 
quently withdrew the money. Upon his failure to account for the 
funds of the estate, he was removed and another administrator was 
appointed. The latter brought an action against the United States 
Fidelity & Guaranty Co., the surety on Berge’s bond, and recovered 
judgment for a sum in excess of the amounts deposited in the bank. 
The guaranty company paid the judgment. Subsequently, the bank 
became insolvent, and the guaranty company, contending that it 
was entitled to be subrogated to the rights of the estate with regard 
to the deposits made by Berge, filed a claim against the bank guar- 
anty fund for allowance of the amount of such deposits. 

It was held that since the funds in question were withdrawn by 
Berge in his character as administrator, without any complicity on 
the part of the bank, neither the estate nor the guaranty company 
had any claim against the bank guaranty fund. The deposit of 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) §§ 347, 882. 
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money to the credit of Berge, administrator, charged the bank with 
notice of the trust nature of the deposit, but in the absence of notice 
of a threatened misapplication of the funds, or facts sufficient to put 
the bank upon inquiry, when the funds were withdrawn on checks or 
orders of Berge as administrator the bank was not required to follow 
the money and see that it was properly applied. Knowledge of 
Berge’s intentions in withdrawing the funds could not be imputed 
to the bank because of his official connection with it as cashier, for the 
reason that when he withdrew the funds he was engaged in an in- 
dependent fraudulent scheme without the scope of his duties as 
cashier. A judgment adverse to the guaranty company was affirmed. 


Action by the State, on the relation of Clarence A. Davis, Attorney 
General, against the Farmers’ & Merchants’ Bank of Walton, in which 
the United States Fidelity & Guaranty Co. presented a claim. From the 
judgment below, claimant appeals. Affirmed. 

Reavis & Beghtol, of Lincoln, for appellant. 

C. M. Skiles and Richard F. Stout, both of Lincoln, for receiver. 


REDICK, D. J.—This case involves the claim of the United States 
Fidelity & Guaranty Co. against the receiver of the Farmers’ & Mer- 
chants’ Bank of Walton, Neb., for an allowance against the bank guar- ~ 
anty fund of the state of Nebraska, and arises out of the following facts 
which are practically undisputed, though the inferences to be drawn 
therefrom and the law applicable thereto are in controversy. 

Before the bank was taken over as an insolvent by the state of 
Nebraska and a receiver appointed to wind up its affairs, one Louis A. 
Berge was the cashier and managing officer thereof. On March 14, 1921, 
Berge was appointed administrator of the estate of Wilhelm Schultz, 
deceased, and gave bond for the faithful performance of his duties, with 
the claimant as surety thereon. Berge, having failed to account for the 
funds in controversy to the estate, was removed and one Koop appointed 
administrator, who brought the suit and recovered judgment against the 
claimant for a sum in excess of the deposits hereinafter referred to. 
Claimant paid the judgment and now seeks to be subrogated to the rights 
of the estate with regard to said deposits. On March 16, 1921, there 
came into the hands of Berge, administrator, three amounts in cash, to 
wit, $1,274.18, $2,042.09 and $2,578.32, aggregating $5,894.59, and he 
deposited the same in said bank to the credit of ‘‘L. A. Berge, adminis- 
trator.’’ On the same day Berge drew two checks, one for $894.59 and 
the other for $5,000, which equaled preciseiy the sum of the deposits 
above mentioned. The checks could not be found, and there is some 
contention on the part of the claimant that no such checks were issued. 
The evidence on this point are entries in the check register as follows: 
“TL. A. B. $894.59’’ and ‘‘L. A. B. $5,000.00,’’ and the clerk who made 
those entries testified that it might have been a check or a debit slip, but 
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we do not deem it material which form, check or slip, the order took; the 
important question is whether it was a personal order of Berge or one 
given in his capacity as administrator. Separate ledger sheets were kept 
of the personal account of L. A. Berge and L. A. Berge, administrator, 
but the latter could not be found and is not in evidence. The ledger 
sheet of Berge’s personal account covering the period in question is in 
evidence and shows no deposits on March 16th or any other material 
date of the three items of receipts above referred to, which were credited 
to the account of Berge, administrator; neither are the two items rep- 
resented by the checks or slips in controversy charged to the personal 
account of L. A. Berge. The bookkeeper who made the entries testified 
that the amount of those checks would have to be charged either to the 
personal account of Berge or his account as administrator, and that, 
inasmuch as they were not charged to the former, they must have been 
charged to the latter, though she does not have any distinct or inde- 
pendent recollection of the transaction. She further testified in this 
connection that the entries on the ledger sheets were not taken from the 
eheck register, but from the checks or slips themselves, and that she 
would not have charged the check to the administrator account unless 
it has been signed as administrator. 

What are the proper inferences to be deduced from the evidence as 
above detailed? The claimant insists that, inasmuch as the two checks 
in question were listed ‘‘L. A. B.’’ without the addition of ‘‘ Admr.’’ or 
other sign characterizing them as administrator checks, and therefore 
not distinguishable upon the record from personal checks of Berge simi- 
larly listed, they must be taken to have been personal checks 
which could not operate to withdraw funds held by Berge as 
administrator, and that in law those funds are still in the bank. On the 
other hand, the receiver contends that the fact that the checks were not 
charged to the personal account of Berge, supported by the testimony of 
the bookkeeper, requires the inference that the checks or slips were 
orders by Berge as administrator, charged to his account as such officer, 
and the fund thereby was drawn from the bank. We think the better 
reasoning is with the receiver, and this conclusion is in accordance with 
ordinary business custom. 

Having reached the conclusion that the money was regularly with- 
drawn from the bank by Berge as administrator, what are the legal 
relations and responsibilities of the parties? The deposit of the money 
to the credit of Berge, administrator, charged the bank with notice of the 
trust nature thereof; but the bank was charged with no duty as to the 
proper application of the fund, unless it had notice of a threatened mis- 
application, or of facts sufficient to put it upon inquiry. In the absence 
of such notice or facts, if the fund was withdrawn upon checks or 
orders of Berge as administrator, the bank was not required to follow 
the money and see that it was properly applied. There is no evidence 
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of any actual notice of the bank, but it is contended that the knowledge 
of Berge of his intentions in withdrawing the funds is imputed to the 
bank by virtue of his official connection with it as cashier and manager. 
“The rule whereby an agent’s knowledge is imputed to his principal is 
subject to an exception in the case of an agent who is engaged in an in- 
dependent fraudulent scheme without the scope of the agency.’’ Hough- 
ton & Co. v. Todd, 58 Neb. 360, 78 N. W. 634. Berge was the agent of the 
bank ; he was also agent of the estate. While acting for either principal 
his knowledge would be imputed to that principal; but, when he acted 
as administrator, his knowledge gained in that capacity could not be im- 
puted to the bank. Claimant contends that Berge, cashier, knew every- 
thing that Berge, administrator, knew, which is, of course, self-evidence 
considering the titles as mere descriptio personae applicable tc one in- 
dividual; but viewed together with the admitted fact that the alter ego 
of the cashier is one and that of the administrator a different person, 
then in legal contemplation Berge becomes two persons and the quality 
and effect of his acts depend upon the capacity in which he performs 
them ; and notice of facts coming to the knowledge of the agent will be 
imputed only to that principal for whom or in whose interest the agent 
acted at the time. To paraphrase the language of Rose, J., in State v. 
American State Bank, 108 Neb. 129, 1382, 187 N. W. 769, 770: 


‘‘The test of the bank’s knowledge is not what Berge, its cashier and 
manager, did as administrator of the Schultz estate, but what he did with 
the estate’s money while performing banking functions as the bank’s 
officer.’’ 


That the bank was charged with notice of the trust character of the 
fund at the time of the deposit is conceded, but the act with which we are 
concerned is the withdrawal of the fund from the bank. For whom or 
in whose interest was Berge acting in that transaction? Was he acting 
in the capacity of cashier or administrator, or neither? If he had at- 
tempted to apply the fund in payment of an overdraft at the bank or in 
any other way for the bank’s benefit the bank would be charged. There 
is absolutely no evidence tending to show that he was acting for or in the 
interest of the bank, but if our inferences are correct, he was acting in 
the capacity of administrator. The fact that the two capacities are 
united in one person presents no difficulty. The fact that a man is the 
husband of one woman and brother of another does not make him the 
husband or brother of both. The question is not what Berge knew as 
an individual, but what he knew in his capacity as agent of the bank, 
and that alone will be imputed. In State v. American State Bank, 108 
Neb. 111, 187 N. W. 762, cited by claimant, the manager of the bank, 
acting for the owner, had taken a note payable to himself, instead of to 
the owner of the debt, turned it over to the bank and caused the amount 
to be credited to the account of a corporation of which he was the sole 
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owner, and it was held that in accepting the note for the bank he was 
acting for it, and his knowledge of the true ownership thereof would be 
imputed to the bank, which, therefore, could not become an innocent 
purchaser thereof. The argument seems to be that in paying the money 
out in this case he was acting for the bank to the same extent that he 
did in receiving the note in the case cited, but the distinction is plain; 
in receiving the note the bank was benefited, it was the ordinary method 
of investing its funds; in paying it out the bank received no benefit, and 
had no interest except to see that it was paid upon the order of the de- 
positor. There is no evidence, unless imputed, that the bank had any 
notice of an intended misappropriation of the fund; the fact alone that 
the fund was withdrawn the same day or that following the deposit was 
not sufficient to put the bank upon inquiry. In State v. American State 
Bank, 108 Neb. 98, 187 N. W. 759, also cited by claimant, a check pay- 
able to Springer was indorsed by Wentz, the managing officer, ‘‘ credited 
to account of Benj. W. Springer,’’ but the deposit slip was made in 
favor of the Wentz Co. of which he was manager, and the money was 
paid out on checks of that company; the act of Wentz in crediting the 
check to the wrong person was the act of the bank. And, in State v. 
American State Bank, 108 Neb. 92, 187 N. W. 757, the manager of the 
bank was held to be acting as its agent in procuring cash and securities 
upon the order of the debtor to pay his debt to the bank. In each of 
the three cases just cited the bank was claiming an interest in the fund, 
while in the instant case its position is that the fund has been paid out 
in the ordinary course, the bank receiving no benefit therefrom. 
Claimant also cites cases from other states—where a trustee was 
knowingly permitted to deposit trust funds to his personal account and 
check against the same, United States Fidelity & Guaranty Co. v. Peo- 
ple’s Bank, 127 Tenn. 720, 157 S. W. 414, and Bank of Hickory v. Me- 
Pherson, 102 Miss. 852, 59 So. 934, where money was paid out on checks 
not properly countersigned, American Nat. Bank v. Fidelity & Deposit 
Co., 129 Ga. 126, 58 S. E. 867, 12 Ann. Cas. 666; where a trustee drew 
checks upon the trust fund to pay his private debt to the bank, Allen v. 
Puritan Trust Co., 211 Mass. 409, 97 N. E. 916, L. R. A. 1915C, 518, and 
Fidelity & Deposit Co. v. Rankin, 33 Okl. 7, 124 P. 71; and some others 
of a similar nature, but they do not aid him, as in all of them the bank 
knowingly permitted or aided in the misappropriation of the fund. As 
was said in United States Fidelity & Guaranty Co. v. People’s Bank 


‘supra: 


‘We do not wish to be understood as holding that a bank is in gen- 
eral liable for the acts of trustees who deposit money with them. If the 
money is deposited to the trustee’s credit as such, and his checks are 
drawn on this fund in his character of trustee, or guardian, as the case 
may be, the bank need look no further. It is not responsible for his 
administration of the fund, unless it knows, or in some special transac- 
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tion has good reason to believe, that he is misappropriating the fund. 
It would be out of all reason to impose such responsibility on banks.’’ 


This is but a special application of the general rule announced in 
Koehler v. Dodge, 31 Neb. 329, 47 N. W. 913, 28 Am. St. Rep. 518, and 
approved in Buffalo County Bank v. Sharpe, 40 Neb. 123, 58 N. W. 
734, that— 


‘‘A corporation is not chargeable with the knowledge nor bound by 
acts of one of its officers in a matter in which he acts in behalf of his own 
interests, and deals with the corporation as a private individual, and in 
no way represents it in the transaction’’—citing numerous cases. 


We have reached the conclusion that the fund in question was with- 
drawn by Berge in his character as administrator, without any com- 
plicity on the part of the bank, and that knowledge of his fraudulent 
intentions cannot be imputed to the bank, and that neither the estate 
nor claimant by subrogation has any claim against the state guaranty 
fund. 

It is a further contention of claimant that the receiver is in no posi- 
tion to make the defense that the money had been lawfully paid out, for 
the reason that such matter must be specially pleaded, the answer being 
a general denial. The rule as contended for is well established in this 
state, but the point is made for the first time in this court. The record 
discloses that upon his request counsel for the receiver was given leave 
to file more specific objections to the allowance of the claim, which was 
not done; but the evidence was taken without any objection to its 
relevancy and trial seems to have been had upon the assumption that 
such issve was in the case. Under these circumstances, we think the ob- 
jection cannot ke urged for the first time in this court. 

We find no error in the record, and the judgment of the district 
court is 

Affirmed. 


NOTARY’S CERTIFICATE OF PROTEST VALID 
ALTHOUGH SEAL LACKING 


Cohen v. Sovalsky, New York Supreme Court, Appellate Term, 208 
N. Y. Supp 46 


In an action against the maker and an indorser of two notes a 
notary’s certificate of protest of one of the notes was admitted al- 
though it lacked a seal. It was held that a notary’s written instru- 
ment, other than the proof of acknowledgment of a deed or mortgage 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 1100. 
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is not invalidated by the omission of his seal, and that a notary is re- 
quired to affix his seal to the protest of a note only when he is re- 
quested to do so. 

The second note matured in July, but notice of protest was not 
given to the indorser until October. It was held that the indorser 
was entitled to notice of protest within a reasonable time, and that 
in this ease notice was not given within a reasonable time. For this 
reason, the plaintiff was not entitled to recover on the second note. 


Action by Marks Cohen and another, trading as the Boys’ Friend 
Novelty Co., against Dave Sovalsky and Sol Brooks. From a judgment 
for plaintiffs for $285.80 damages and interest, entered on the verdict. 
of a jury, defendant Brooks appeals. Reversed, and new trial ordered, 
unless plaintiffs stipulate to reduce recovery. 

Godwin & Golden, of Brooklyn (William R. Golden, of Brooklyn, of 
counsel), for appellant. 

Leo Rocklin, of New York City, for respondents. 


GUY, J.—<Action on two promissory notes for $283, made by de- 
fendant Sovalsky and indorsed by defendant Brooks. The complaint 
was amended at the trial so as to specifically allege indorsement by 
Brooks. The notes matured July 9 and July 23, respectively. Defense 
denial; also that indorsement was without recourse against Brooks. 

Plaintiff proved execution, indorsement and delivery of notes; also 
Sovalsky’s refusal to pay them when payment was demanded. But the 
only proof of protest or notice to Brooks as to $133 note was a parol 
notice three months after note became due. Defendant Brooks testified 
to indorsement of notes; also to alleged agreement that indorsement 
was without recourse, and that he received no notice of protest. Later 
he testified that in October he was told over telephone that the notes 
were unpaid. Sovalsky and another witness corroborated him. 

A notary publie’s certificate of protest of one of the notes was ad- 
mitted that lacked a seal. The jury found a verdict for plaintiffs. A 
notary’s written instrument, other than the proof of acknowledgment 
of a deed or mortgage, is not invalidated by the omission of his seal. 
It is only when requested that a notary is required to affix his seal to 
the protest of a note. Executive Law, § 105, subd. 2 (as amended by 
Laws 1911, ¢. 668, and Laws 1913, ¢. 208). 

The indorser was entitled to notice of protest within a reasonable 
time after the $133 note matured. A delay from July 9 to October was: 
not within a reasonable time. 

Judgment reversed, and a new trial ordered, with $30 costs to ap- 
pellant to abide the event, unless plaintiffs within 10 days stipulate to 
reduce recovery to $150 principal, with interest and costs, and in that 
event judgment, as so modified, affirmed, without costs. 
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EVIDENCE OF ABSENCE OF REVENUE STAMPS 
FROM NOTE WHEN DELIVERED INADMIS- 
SIBLE IN ACTION BY INDORSEE 


Northwest Securities Co. v. Schneckloth, Supreme Court of Iowa, 202 
N. W. Rep. 97 


The defense to an action on a note was that it was procured by 
fraud, and that the plaintiff was not an innocent purchaser. The 
trial court admitted evidence to the effect that the note, when it left 
the maker’s hands, did not have affixed thereto any canceled revenue 
stamps, as required by law, and instructed the jury that if such 
revenue stamps were not attached to the note and canceled when the 
note was delivered, the plaintiff was not a holder in due course. A 
judgment for the defendant was reversed upon appeal on the ground 
that the trial court had erred in admitting the evidence and giving 
the instruction referred to. 


Action to recover on promissory note. Defense of fraud. From 
judgment for defendant on the verdict of the jury, plaintiff appeals. 
Reversed. 

Hamiel & Mather, of Tipton, and Carl H. Lambach, of Davenport, 
for appellant. 

J. C. France, of Tipton, and C. J. Lynch of Cedar Rapids, for 
appellee. 


ARTHUR, J.—Briefly stated, the defendant bought 23 shares of 
stock in the Linograph Investment Co. and gave his note for $4,600, 
dated February 12, 1920, in payment therefor. It is on this note that 
the suit is based. This note was made payable to the Linograph In- 
vestment Co. of Davenport. It was, through indorsement, passed to the 
plaintiff who bought the note. The jury, by its verdict, found that it was 
procured by fraud and false representations, and the plaintiff had not 
established itself to be an innocent purchaser... . 

Evidence was offered in the case, over objection, that the note, when 
it left the maker’s hands, did not have affixed thereto or canceled any 
revenue stamps, as provided by the federal law, and on this question the 
court gave an instruction to the jury, the substance of which is that, if 
such revenre stamps were not attached to said note and canceled when 
the same was delivered, then the plaintiff would not be an innocent pur- 
chaser in due course. The court probably bottomed this ruling on the 
then holding of this court in the case of Lutton v. Baker, 187 Iowa, 753, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 767. 
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174 N. W. 599, 6 A. L. R. 1696. This case has since been overruled by 
this court in the case of Farmers’ Savings Bank v. Neel, 193 Iowa, 685, 
187 N. W. 555, 21 A. L. R. 1116, and Richardson v. Cheshire, 193 Iowa 
930, 188 N. W. 146. This probably accounts for this error in the in- 
struction, and, if for no other reason, this case would have to be re- 
versed on this instruction. This being true, it is also apparent that the 
court erred in admitting the evidence of the want of these stamps on the 
note at the time it was delivered. 

We have reviewed the other assignments of error, and find nothing 
on which a reversal could be based. For the errors heretofore pointed 
out, this ease is reversed. 

Reversed. 


STOCKHOLDER RECEIVING CERTIFICATES OF 
DEPOSIT IN PAYMENT FOR NOTES SOLD 
TO BANK A DEPOSITOR 


State ex rel. Davis, Atty. Gen. v. Farmers’ State Bank of Allen, Supreme 
Court of Nebraska, 201 N. W. Rep. 893 


A stockholder of a bank purchased from the bank two promissory 
notes. He subsequently resold the notes to the bank, receiving in 
payment therefor two certificates of deposit. Thereafter he received 
another certificate in renewal of the certificates originally issued to 
him. The bank became insolvent and the plaintiff bank, as assignee 
of the stockholder’s certificate of deposit, sought the allowance 
against the depositors’ guaranty fund of a claim based on the cer- 
tificeate. The receiver of the bank contended that the claim should not 
be allowed for the reason that the certificate of deposit represented 
a loan made to the bank, which issued it and not a deposit. The 
court, however, held that since there was no evidence of fraud or 
collusion, or of any intent or design on the part of the stockholder 
to effect a loan to the bank the receipt by him of the two certificates 
of deposit, in payment of the notes sold by him to the bank, con- 
stituted him a depositor within the meaning of the bank guaranty 
law; that he was not deprived of his rights as a depositor by reason 
of the renewal of the certificates; that the plaintiff bank, by reason 
of the transfer of the certificate of deposit, was entitled to all the 
rights of the original depositor. For these reasons a judgment dis- 
allowing the claim against the guaranty fund was reversed. 


Proceeding by the State on the relation of Clarence A. Davis, At- 
torney General, against the Farmers’ State Bank of Allen, W. L. Mote, 








NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 330. 
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receiver thereof, in which the First National Bank of Leigh appeared 
as claimant. From a judgment disallowing claim of the First National 
Bank of Leigh as against the guaranty fund, the latter appeals. Re- 
versed and remanded, with directions. 

Courtright, Sidner, Lee & Gunderson, of Fremont, for appellant. 

C. M. Skiles, of Lincoln, and J. J. McCarthy, of Ponca, for appellees. 


GOOD, J.—In this action the First National Bank of Leigh seeks the 
allowance against the depositors’ guaranty fund of a claim on a cer- 
tificate of deposit, issued by the Farmers’ State Bank of Allen, now in- 
solvent and in the hands of a receiver. The defense interposed by the 
receiver of the failed bank is that the certificate of deposit was originally 
issued to a stockholder of the failed bank and represents a loan made to 
the bank and not a deposit, within the meaning of the statute relating 
to the depositors’ guaranty fund. The trial resulted in a finding and 
judgment allowing the claim as against the bank, but disallowing the 
claim as against the guaranty fund. Claimant appeals. 

The evidence consists of certain stipulations and the oral evidence of 
Fred Rabeler, Jr. It appears that on December 17, 1920, Fred Rabeler, 
Jr., a stockholder in the Farmers’ State Bank of Allen, sold to that bank 
two promissory notes, which he had previously purchased from the same 
bank, and that for the notes he received two certificates of deposit, each 
for $2,813.46, due March 8, 1921. On the 8th of March, 1921, these two 
certificates were surrendered, and in lieu thereof he received ten cer- 
tificates issued by the same bank for $500 each, and a cashier’s check 
for the balance. The ten certificates were due at intervals of two weeks, 
beginning March 30, 1920.. Between March 8 and March 12, 1921, the 
cashier of the Farmers’ State Bank visited Mr. Rabeler at his home in 
Leigh, and informed him that the cash reserve of the bank was low, and 
thereupon it was agreed that the ten certificates and the cashier’s check 
should be returned to the bank, and a new certificate of deposit issued 
for the full amount. On March 12, the new certificate for $5,690.12, due 
October 1, 1921, was issued to Mr. Rabeler. This is the certificate in 
controversy, and it was later assigned by Mr. Rabeler to the First 
National Bank of Leigh. 

Counsel for the receiver contends that, under the provisions of see- 
tion 8033, Comp. St. 1922, the claim of the First National Bank, in this 
ease, was not entitled to that priority, which was requisite to an al- 
lowance as against the guaranty fund. In so far as applicable, said 
section provides: 


‘‘The claims of depositors, for deposits, and claims of holders of ex- 
change, shall have priority over all other claims, except federal, state, 
county and municipal taxes, and subject to such taxes, shall at the time 
of the closing of a bank be a first lien on all the assets of the banking 
corporation from which they are due and thus under receivership .. . 
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and, upon proof thereof, they shall be paid immediately out of the 
available cash in the hands of the receiver. If the cash in the hands of 
the receiver, available for such purpose, be insufficient to pay the claims 
of depositors, the court in which the receivership is pending or a judge 
thereof, shall determine the amount required to supply the deficiency 
and cause the same to be certified to the department of trade and com- 
merce, which shall thereupon draw against the depositors’ guaranty 
fund in the amount required to supply such deficiency and shall forth- 
with transmit the same to the receiver, to be applied on the said claims 
ot depositors. . . . No claim to priority shall be allowed which is based 
upon any evidence of indebtedness in the hands of or originally issued 
to any stockholder, officer or employee of such bank, which represents 
money obtained by such stockholder, officer or employee, from himself 
or some other person, firm, corporation or bank in lieu of or for the pur- 
pose of affecting a loan of funds to such failed bank.’’ 


Counsel for rece:ver insists that the facts in this case show that the 
certificate of deposit in question represents money obtained by Rabeler, 
a stockholder, from himself in lieu of, or for the purpose of effecting, a 
loan of funds to the failed bank, and that, therefore, he is not entitled 
to that priority essential to an allowance of the claim against the guar- 
anty fund. 

There is no evidence in the record which shows the condition of the 
failed bank at the time that Rabeler purchased the notes from it, except 
the inference that might be drawn from the fact of its discounting its 
notes. It is argued that this fact alone is sufficient to indicate that the 
bank was in need of funds, and that it was, in effect, a loan by Rabeler 
to the bank when he purchased these notes. On the other hand, the fact 
that the bank was subject to state inspection and continued in business 
for many months after this transaction tends to indicate that the bank 
was not in a failing or unsound condition at that time. The discount of 
commercial paper by a bank is recognized in the commercial world as a 
legitimate transaction, and properly incident and necessary to the ex- 
ercise of a sound banking business. We apprehend that practically 
every banking institution in existence, as a part of its regular business, 
from time to time discounts some of its paper. We do not think we 
would be justified in holding that the sale or discount by a bank of some 
of its bills receivable necessarily implies the effecting of a loan to the 
bank. Moreover, in this case, the evidence of Rabeler is to the effect that 
no such intent or purpose existed; that at the time he purchased the 
notes he had idle funds and purchased them as an investment. By 
purchase Rabeler became the owner of the notes and had the same right 
to sell and dispose of them as any other lawful holder of negotiable 
paper. When these notes were nearing maturity he sold them to the 
bank from which he had purchased them, and received in payment two 
certificates of deposit. So far as disclosed, this was a bona fide transac- 
tion. It is not shown that the notes were worth less than their face 
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value ; nor is it shown that they were not paid. For aught that appears, 
the notes have been paid, and the bank has received full value in cash 
for the two certificates of deposit. 

It is not essential to a deposit, within the meaning of the bank guar- 
anty law, that actual money be placed in or at the command of the bank. 
State v. American State Bank, 112 Neb. —, 199 N. W. 501; State v. 
American Exchange Bank, No. 24060, 201 N. W. 895. In State v. 
Farmers’ State Bank, 111 Neb. 585, 196 N. W. 908, it is held: 

‘Tn order to create a deposit which will be protected by the guaranty 
law, as the term ‘deposit’ is understood in section 8033, Comp. St. 1922, 
it is necessary that money or its equivalent shall in intention and effect 


be placed in or at the command of the bank under circumstances which 
do not transgress specific limitations of the bank guaranty law.’’ 


See, also, State v. Kolling, 112 Neb. —, 199 N. W. 839; and State v. 
Farmers’ State Bank, 112 Neb. —, 199 N. W. 812. 


In State v. American State Bank, 112 Neb. —, 199 N. W. 21, it is 
held: 


‘*Where a bank in good faith receives negotiable paper from a cus- 
tomer and, in place of paying the money over the counter at the time 
the notes are negotiated, issues to him a certificate of deposit payable 
at a future date, no fraud or collusion being shown, the legal effect is 
the same as if the money itself had actually been placed upon deposit, 
and, as respects the bank guaranty fund, the deposit evidenced by the 
certificate so issued stands upon the same footing as any other deposit.’’ 


See, also, to the same effect, State v. Banking House of A. Castetter, 
110 Neb. 584, 194 N. W. 784; and State v. South Fork State Bank, 112 
Neb. —, 200 N. W. 349. 

Since no fraud or collusion has been shown, we are clearly of the 
opinion that the receipt of Rabeler of the two certificates of deposit, in 
payment of the notes sold and transferred by him to the bank, con- 
stituted him a depositor, within the meaning of the bank guaranty law. 
It was not the design or purpose of the legislature, in enacting section 
8033, Comp. St. 1922, to prevent a stockholder in a state bank from be- 
coming a depositor therein, but one of the purposes was to deny to a 
stockholder the right of priority upon a claim, based upon evidence of 
indebtedness which represents money obtained by such stockholder 
from himself or others, for the purpose of effecting a loan of funds to 
such bank. There is no evidence of any intent or design on the part of 
Rabeler to effect a loan to the bank of which he was a stockholder. 
Since Rabeler became a depositor by the issuance to him of the two 
certificates of deposit in December, 1920, he was not deprived of that 
character by reason of the renewal of the same certificates of deposit. 
The new certificates of deposit were evidence of his continued relation 
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to the bank as depositor. By his transfer to the First National Bank of 
the certificate of deposit, it became subrogated to all the rights of the 
original depositor. 

It follows that the judgment of the district court should be and is 
reversed, and the cause remanded, with directions to order the payment 
of the claim of the First National Bank out of the depositors’ guaranty 
fund. 

Reversed. 


CERTIFICATE OF DEPOSIT PROTECTED BY 
GUARANTY FUND THOUGH ISSUED IN 
RENEWAL OF CERTIFICATE BEAR- 

ING EXCESSIVE INTEREST 


State ex rel. Spillman, Atty. Gen. v. American Exch. Bank of Bristow, 
Supreme Court of Nebraska, 201 N. W. Rep. 895 


Upon the failure of the defendant bank, Mrs. Erickson filed 
claims on three certificates of deposit. These certificates were re- 
newals of certificates previously issued. The receiver of the bank 
contended that the claims should not be paid out of the depositors’ 
guaranty fund for the reason that there was a fraudulent agreement 
between the parties that the bank should pay Mrs. Erickson a bonus 
of 1 per cent. in addition to the 5 per cent. named in the certificates, 
thus allowing an excessive rate of interest, and that for this reason 
the certificates did not represent a certificate but represented a loan. 

It appeared that the bank had at one time agreed to pay Mrs. 
Erickson 6 per cent. Subsequently, she learned that deposits draw- 
ing more than 5 per cent. were not protected under the guaranty 
laws. She immediately returned her certificates to the bank with 
the request that the bank renew her certificates and take out every- 
thing not allowed by law so that she might be protected. At that 
time, the bank was a going concern. Acting upon her suggestion 
the bank issued the certificates upon which her claims were based. 
Each of these certificates on its face drew 5 per cent. The court 
held that in view of these facts Mrs. Erickson was entitled to pay- 
ment of her claims out of the depositors’ guaranty fund. 


Action by the State, on the relation of O. 8. Spillman, Attorney 
General, against the American Exchange Bank of Bristow, in which 
Anna Erickson intervened and filed claims for allowance by Lucian I. 
Cook, receiver. From judgment granting insufficient relief, the in- 
tervener appeals. Modified and affirmed. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 330. 
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J. P. Palmer, of Omaha, for appellant. 
C. M. Skiles, of Lincoln, Fred 8. Berry, of Wayne, and W. T. Wills, 
of Butte, Neb., for appellee. 


THOMPSON, J.—The American Exchange Bank of Bristow, Boyd 
county, failed January 11, 1923, and was placed in the hands of a re- 
ceiver. Anna Erickson, intervener and appellant herein, filed claims on 
three certificates of deposit, one for $5,000, No. 2633, one for $3,461.41, 
No. 2634, and one for $621.13, No. 2636, each of which was dated October 
21, 1922. These claims were recommended for disallowance by the re- 
ceiver, and pleadings were ordered filed. In compliance therewith in- 
tervener, Erickson, filed a petition, praying for allowance of such claims, 
and that payment be had out of the guaranty fund. 

The receiver filed an answer, setting forth copies of each and all 
certificates of deposit which had been issued by the bank to Mrs. Erick- 
son. The first of these certificates was issued November 30, 1918, and 
the last October 21, 1922. The last three are the above, which were re- 
newals of two dated October 21, 1921, in the amounts of $621.13 and 
$4,461.71, and one dated April 21, 1922, in the amount of $5,000. $1,000 
had been paid on the $4,461.71 certificate before it was taken up by 
certificate No. 2634. He further alleged: 

‘‘That said certificates are not protected by the depositors’ guaranty 
fund of the state of Nebraska for the reason that there was a fraudulent 
agreement between the parties that the bank should pay the said Anna 
Erickson, and did pay the said Anna Erickson, a bonus of 1 per cent. in 
addition to the 5 per cent. named in said certificates, thus creating an 
excessive rate of interest, and said certificates did not represent a deposit 
but represented a loan.”’ 


Anna Erickson, for reply, admitted all of her transactions with this 
bank as set forth in the receiver’s answer, but denied the paragraph 
thereof which alleged that there was a fraudulent agreement for the 
payment of an excessive rate of interest and that interest was paid in 
excess of 5 per cent. 

Trial had, judgment for Anna Erickson as a general creditor, but 
denied payment out the guaranty fund. She appeals. 

We find from the evidence that Mrs. Erickson, a woman of Swedish 
descent and with limited education, began depositing cash in appellee 
bank in 1918, receiving therefor certificates of deposit drawing 5 per 
cent. interest. As time went by her deposits increased and new cer- 
tificates were issued, some as renewals and some for added deposits, up 
to April 12, 1920, at which time she wrote to Frostrum, president of 
the bank also of Swedish descent, inclosing two certificates, one for $800, 
dated May 27, 1919, and one for $2,152.50, dated June 9, 1919, and de- 
manded cash for same. The bank computed the interest on these at 5 
per cent., merging them in one certificate of the amount of $3,079.86, 
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being certificate No. 2016, dated April 12, 1920, and sent it to her. She 
returned it and asked Frostrum to forward cash for the amount repre- 
sented by the certificate. He returned it, at the same time stating by 
letter that he would give her 6 per cent., and that her money would be 
secure under the guaranty law of the state and safe. 

The evidence further shows that she was in fact without actual 
knowledge of the law denying such deposit protection under our guar- 
anty statutes. She first learned of the non-protected nature of a deposit 
drawing in excess of 5 per cent. interest in October, 1921, and im- 
mediately went to Bristow, and, as she testified : 


‘*T did go to the bank and ask them if that I found out it should be 
against the law, and I asked them to renew my eertificates and take 
everything away, everything that was against the law so I should be 
protected.’’ 


On cross-examination her answers were in substance the same. At 
the time of her visit the bank was a going concern. 

Acting upon her suggestion, and, as she believed, in accordance 
therewith, new certificates, of which the ones sued on are renewals, were 
issued to her, each of which on its face drew 5 per cent. Whether or not 
6 per cent. was computed and merged in the $4,461.71 certificate, herein- 
before mentioned, is not clear, but whether it was or not the transaction 
formed a legal obligation running from the bank to her, and was cash 
or the equivalent thereof deposited on that day. State v. Banking House 
of A. Castetter, 110 Neb. 564, 194 N. W. 784; State v. South Fork State 
Bank (No. 24097) 200 N. W. 349, recently decided by this court. This 
closed her business with the bank and brought all certificates within our 
guaranty of deposits statutes, and they so continued, thus bringing the 
ease clearly within the rule of the law announced in State v. South Fork 
State Bank, supra: 


‘‘Ordinarily a receiver takes charge of banking affairs where the 
bank left them, and cannot generally, in absence of fraud, mistake, or 
violation of law, open closed transactions which would conclude the 
bank, if solvent.’’ 


See United States v. State of Oklahoma, 261 U. S. 258, 43 S. Ct. 
295, 67 L. Ed. 638. 

Appellee relies on Iams v. Farmers’ State Bank, 101 Neb. 778, 165 
N. W. 145. In that case both parties intended to contravene the statute, 
and it was so held. The extra interest had been regularly paid when due. 
The original transaction, with no attempt to purge it, continued up to 
the bank’s insolvency and charge taken of it by the district court look- 
ing to its closing and dissolution, and suit brought on such certificate. 
In this case no one can seriously contend that claimant knew other than 
the law presumes she knew, that by taking 6 per cent. she was placing 
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the transaction outside our statutes’ beneficent provisions as to guar- 
anty of deposits. As soon as she learned that by contracting for 6 per 
cent. she was not within the guaranty statute, she did everything pos- 
sible to remedy the evil. She requested that all excess interest be taken 
out of the money due her and new certificates issued. This was done, as 
she believed. 

A contract for 6 per cent. is not illegal in the sense of being unen- 
forceable as against the bank. It is simply one not within the guaranty 
statutes. A depositor may take his choice, receive 5 per cent. and be 
within the statutes as a depositor, or 6 per cent. and be without, as one 
holding a loan. If he concludes to change a loan not so secured to a 
deposit secured, ordinarily he may do so. State v. Banking House of 
A. Castetter, supra; State v. Grills, 35 R. I. 70, 85 A. 281; Patterson 
v. First National Bank, 73 Neb. 384, 102 N. W. 765. The fifth para- 
graph of syllabus of the last cited case is as follows: 

‘*Where the hand to pay is also the hand to receive, payment may be 
made by a transfer of credits upon the books of a bank.’’ 

It is therefore considered by the court that judgment of the trial 
court, in so far as it holds Anna Erickson’s claims general ones, should 
be, and hereby is, set aside, and the amounts found due her by such 
judgment are ordered paid out of the depositors’ guaranty fund. 

Affirmed as modified. 


PROVISION IN EXPRESS COMPANY’S CHECK 
FOR INDEMNITY BOND IN CASE OF 
REFUND AFTER LOSS 


American Express Co. v. Grillis, Supreme Court of Mississippi, 103 
So. Rep. 196 


The plaintiff purchased from the defendant company a check for 
$1,000.. The face of the check contained a provision that the drawer 
would be discharged from liability on the check unless it was pre- 
sented within a reasonable time after the date of issue. The check 
was issued under an agreement that if the check should be lost no re- 
fund would be made until a bond of indemnity had been furnished 
to the company 

The check was lost and the plaintiff brought this action to compel 
the defendant to issue a duplicate check or pay him the $1,000. The 
plaintiff recovered judgment for $1,000 on condition that he should 
execute a bond of indemnity for that amount, which bond should 
run for a period of one year from the date of the decree. The defend- 
ant appealed, contending that the life of the bond should not have 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 1282. ; 
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been limited to a period of one year, and that the bond should have 
been in a greater sum than $1,000 so as to cover any expenses which 
the defendant might incur on account of the loss of the check. The 
court held that it was proper to limit the life of the bond to one 
year in view of the provision of the check requiring it to be presented 
within a reasonable time, and of the fact that almost a year had 
elapsed between the date of the issue of the check and the trial. The 
court further held that the bond should be in a greater sum than 
$1,000 in order to cover any loss which the defendant should suffer 
through the loss of the check. Accordingly the plaintiff was required 
to furnish a bond in the sum of $1,300. 


Suit by Theodore Grillis against the American Express Co. From a 
decree for complainant, defendant appeals. Affirmed in part, reversed 
in part, and rendered. 

Fulton, Thompson, and R. H. & J. H. Thompson, all of Jackson, 
for appellant. 

Mayes & Mayes, of Jackson, for appellee. 


ANDERSON, J.—Appellee, Theodore Grillis, filed his bill in the 
chancery court of Hinds county against appellant, American Express 
Co., by which he sought to have appellant issue to him a duplicate for 
a lost check for $1,000 theretofore purchased by him for appellant, or in 
lieu, of such duplicate check to recover the thousand dollars. The cause 
was heard on bill, answer and proofs, and decree was rendered in favor 
of appellee for $1,000, conditioned upon appellee executing a bond of 
indemnity in that sum payable to appellant with sufficient sureties to 
be approved by the clerk of the chancery court, such bond to run for 
a period of one year from the date of the decree. 

Appellee on the 21st of December, 1923, purchased from appellant 
at its Jackson office in this state a check for $1,000 for which he paid 
that sum. The check was addressed to appellant’s New Orleans, La., 
office and directed that office: 


‘On presentation of this check pay from our credit balance one 
thousand dollars to the order of Theodore Grillis.’’ 


The check was duly signed by the appellant company by its agent 
at Jackson, and countersigned by its treasurer. The caption at the top 
of the check is ‘‘ American Express Company Check.’’ And just below 
that is this indorsement on the check: 

‘This check must be presented for payment promptly, and within 


a reasonable time after the date of issue, or the drawer will be dis- 
charged from liability thereon.’’ 


With this check appellant delivered to appellee a receipt showing its 
issuance, date, amount, etc., on the back of which receipt there was an 
agreement between the parties in four paragraphs, one of which (the 
8rd) was in this language: 
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‘*(3) In the event this check is lost, stolen or destroyed, no refund 
will be made until the claimant has furnished to the American Express 
Company a bond of indemnity satisfactory to that company.’’ 

Appellee lost the check in question, and was unable to find it. He 
thereupon demanded of appellant either a duplicate of the lost check 
or the repayment to him of $1,000, the amount he paid therefor. Ap- 
pellant declined to comply with appellee’s demand until the latter should 
execute an indemnity bond as provided by paragraph 3, copied above, of 
the agreement attached to the receipt given him by appellant. Ap- 
pellant tendered appellee a form of indemnity bond to be executed by 
him. Appellee declined to execute any such bond, and thereupon filed 
the bill in this cause. 

Appellant assigns and argues principally two alleged errors in the 
decree appealed from, namely, that the life of the indemnity bond should 
not have been limited to a period of one year, and that the bond should 
have been in a greater sum than $1,000 so as to cover any necessary 
expenses which appellant might incur on account of the loss of the check. 
The check on its face gives notice to all persons dealing therewith that 
it must be presented for payment promptly and within a reasonable time 
from the date of its issue, or the drawer will be discharged from liability. 
The check was dated the 21st of December, 1923. It had not been heard 
from when this cause was tried in the court below, which was in Septem- 
ber, 1924. The stipulation providing for the indemnity bond is reason- 
able and should be enforced. But to require of appellee a perpetual in- 
demnifying bond in view of such notice on the face of the check would 
be unreasonable. 

We will not undertake to define what it takes to constitute prompt 
presentment or presentment within a reasonable time as provided by 
the notice. But we see no reason why that provision in the check is not 
valid and binding on the parties. The facts of each case would de- 
termine what would be prompt presentment or presentment within a 
reasonable time. 

We hold that the trial court committed no error in limiting the life 
of the indemnity bond required. We are of opinion that the bond 
should run for 12 months from the date of judgment in this court. 

We think, however, that the court below erred in not requiring an 
indemnifying bond in a greater sum than $1,000. If the check should 
turn up and be wrongfully paid by appellant, $1,000 would be the least 
loss appellant would thereby suffer. Appellee should be required to 
give an indemnifying bond in sufficient amount to cover the face of the 
lost check and also any necessary expense appellant might be put to as 
a result of its loss and presentment for payment. We think a bond in 
the sum of $1,300 would be sufficient to cover the whole. Final judg- 
ment will be accordingly entered in this court. 

Affirmed in part, and reversed in part, and judgment here. 
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CONSIDERATION FOR NON-NEGOTIABLE NOTE 
NOT PRESUMED 





Hunt v. Eure, Supreme Court of North Carolina, 125 S. E. Rep. 484 


In an action on a non-negotiable note, consideration for the execu- 
tion of the note is not presumed but must be both averred and proved. 
In such a case the burden of proving a consideration is on the plain- 
tiff. 


Action by J. Marvin Hunt against N. L. Eure and others. Judgment 
for plaintiff, and defendant appeal. New trial. 
Plaintiff brought suit on the following note: 


“*$2.000. Greensboro, N. C., July 20, 1920. 
‘*Sixty days from date we and each of us jointly and severally prom- 
ise to pay to J. Marvin Hunt the full sum of two thousand dollars, for 
value received of him, with interest thereon at the rate of six per cent. 
per annum, payable at maturity and thereafter semi-annually until paid. 
“N. L. Eure. 
‘John J. Sherrin. 
“‘J. H. Wheeler.’’ 


The defendants Eure and Wheeler filed an answer admitting the 
execution of the note and defending on the ground that it was an ac- 
commodation paper. The following instructions were given the jury: 


‘*(1) Upon the proof of the execution of the note by defendants, the 
placing of it in evidence, showing of demand for payment, and that it 
has not been paid in whole or in part, the plaintiff makes out a prima 
facie case in his favor and shifts the burden of the proof, not the burden 
of the issue, for it remains with the plaintiff at all times, but shifts the 
burden of the proof to the defendants. Sometimes, gentlemen, question 
arises as to what is meant by the words ‘prima facie.’ ‘Prima facie’ 
means simply this: That which suffices for the proof of a particular 
fact until contradicted or overcome by evidence. To the end that there 
may be no question in your minds as to the rule of law stated to you, I 
again instruct you that the burden of this issue is upon the plaintiff to 
satisfy you by the greater weight of the testimony, the preponderance 
of the testimony, of his right to recover as against the defendants or 
either of them, and again, at the peril of repetition, to the end that you 
may be thoroughly enlightened and advised, I repeat what I have just 
stated to you in the following language: 

‘*(2) Upon proof of the execution of the note by the defendants, the 
placing of it in evidence, the showing of demand for payment, and that 
it has not been paid in whole or in part, the plaintiff makes out a prima 





NOTE—For similiar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 282. 
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facie case in his favor and shifts from his shoulders to those of the de- 
fendants, not the burden of the issue, but the burden of the proof. 

‘*(3) If the plaintiff thus makes out a prima facie case and the bur- 
den of proof shifts to the defendants, then the defendants in order to 
defeat such a recovery must show by the greater weight of the testimony 
that the note was signed without valuable consideration, was given as 
an accommodation to the plaintiff, and if such facts are shown by the 
greater weight of the testimony the plaintiff would not be entitled to a 
recovery.’’ 


The issue, ‘‘Are the defendants or either of them indebted to the 
plaintiff and if so in what amount?’’ was answered in favor of the 
plaintiff. Judgment. Appeal by defendants. 

Bynum, Hobgood & Alderman, of Greensboro, for appellants. 

Wilson & Frazier and King, Sapp & King, all of Greensboro, for 
appellee. 


ADAMS, J.—In Campbell v. MeCormae, 90 N. C. 491, it is said: 


‘At the common law, promissory notes were not negotiable, but were 
made so by the statute of 3 & 4 Anne, ch. 9, which was re-enacted in this 
state by the act of 1762, and that act was amended by the act of 1786, 
which declared them to be negotiable, whether expressed to be payable 
to order or for value received. Rev. Stat., ch. 13, sees. 1, 2; Rev. Code, 
ch. 13, sec. 1; The Code, see. 41. All such notes thus made negotiable 
import prima facie that they are founded upon a valuable consideration ; 
and while such consideration is essential to their support, yet it is not 
necessary in an action upon them for the plaintiff to aver and prove such 
consideration ; yet when evidence has been introduced by the defendant 
to rebut the presumption which they raise, the burden is thrown upon 
the plaintiff to satisfy the jury by a preponderance of evidence that 
there was a consideration.”’ 


This case was decided in 1884; but the Negotiable Instruments Law,. 
ratified March 8, 1899, made material changes in the law as theretofore 
declared in reference to bills and notes. Code, ce. 6; C. 8. ¢. 58. It is 
now provided that in negotiable paper the absence or failure of con- 
sideration is a matter of Cefense as against any person not a holder in 
due course and that partial failure of consideration is a defense pro 
tanto, whether the failure is an ascertained and liquidated amount or 
otherwise. C. S. § 3008. In Piner v. Brittain, 165 N. C. 401, 81 S. E. 
462, this statute was construed as imposing on the defendant the burden 
of showing by the greater weight of the evidence that the contract was 
not supported by a valuable consideration and as modifying in this re- 
spect the rule previously obtaining as expressed in Campbell v. Me- 
Cormae, supra. 

But this statute applies only to negotiable instruments. Under the 
existing law an instrument to be negotiable must conform to several re- 
quirements, one of which is that it must be payable to the order of a 
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specified person, or to the bearer. C. S. 2982. Tested by this require- 
ment, the note under consideration is not negotiable; it is not payable 
to the bearer or to the order of the payee. Johnson v. Lassiter, 155 N. 
C. 47, 718. E. 23; Newland v. Moore, 173 N. C. 728, 92 S. E. 367. For 
the same reason the note sued on in Jones v. Winstead, 186 N. C. 536, 
120 8. E. 89, was not negotiable; but the questions there presented for 
decision were treated by the parties as if the note were negotiable, the 
issues being whether the intestate executed the note for value and, if so, 
whether he had sufficient mental capacity to make the contract. There 
was no exception to the instruction relating to the burden of proof on 
the first issue and the rule pertinent to such cases was not discussed. 

As the note sued on in the case before us is not negotiable, we must 
determine whether the rule laid down in Piner v. Brittain, supra, ap- 
plies to a non-negotiable instrument, and, if it does not, whether there 
is error in the instruction to which the defendants except. 

In the interpretation of statutes the primary object is to give effect 
to the intent of the lawmaker. Such intent, it has been said, is the vital 
part, the essence of the law. The intention of the legislature in enacting 
a law is the law itself, and it must be determined upon a consideration 
of the language used, the existing law, the evils intended to be avoided, 
and the remedy to be applied. Lewis’ Sutherland on Stat. Con. (2d 
Ed.) § 363, et seq.; State v. Johnson, 170 N. C. 685, 86 S. E. 788; Ale<- 
ander v. Johnston, 171 N. C. 468, 88 S. E. 785. 

We have considered the questions just referred to in the light of 
this principle, and since section 3008 of the Consolidated Statutes re- 
lates only to negotiable instruments, we apprehend that Piner’s Case is 
not decisive of the exceptions, and that the instruction compla‘ned of 
must be examined under the law applicable to instruments that are not 
negotiable. This is so because the law merchant prevails unless modified 
by statute, as for instance by the Negotiable Instruments Law. 

Every negotiable instrument is deemed prima facie to have been 
issued for a valuable consideration (C. S. 3004), but the authorities are 
in conflict as to whether a non-negotiable bill or note which does not 
recite ‘‘value received’’ is deemed prima facie to have been given for a 
consideration. Norton on Bills and Notes, 102, § 39; 4 Am. & Eng. 
Ency. Law (2d Ed.) 187; 8 C. J. 993, § 1297 et seq. This court, how- 


ever, has held that as to an unnegotiable instrument a consideration is 


not presumed and must be both avered and proved. Stronach v. Bledsoe, 
85 N. C. 473, 476; Carrington v. Allen, 87 N. C. 354. In’such case the 
burden of proving a consideration is upon the plaintiff. If the note, 
though unnegotiable as in the present case, recites value, the plaintiff 
makes out a prima facie case by showing the execution and delivery of 
the note. If the defendant then offers evidence ‘tending to establish a 
failure of consideration, the burden remains with the plaintiff to satisfy 
the jury by the preponderance of all the evidence that the contract is 
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supported by a valuable consideration. The defendant when sued on a 
non-negotiable paper is not required under our decisions to rebut the 
prima facie proof of value by the greater weight of the evidence. White 
v. Hines, 182 N. C. 275, 109 S. E. 31. 

The principle is practically the same as that applied to negotiable 
instruments in Campbell v. MeCormac, supra, before the Negotiable 
Instruments Law went into effect. Whether the provisions of section 
3008 of the Consolidated Statutes should be extended to non-negotiable 
bills and notes so as to make the rule uniform is a matter which is ad- 
dressed to the exercise of the legislative discretion. 

In Stronach v. Bledsoe, supra, and Carrington v. Allen, supra, the 
burden of proof was borne by the defendants because in one case the de- 
fense was a counterclaim and in the other money alleged to have been 
won in breach of the statute avoiding gaming and betting contracts. 
Code, § 2841; C. S. § 2142; Norton on Bills & Notes, 379, §115. The 
principle applies also in cases in which payment is relied on as a defense. 
Banking Co. v. Walker, 121 N. C. 115, 28 S. E. 253. 

His honor imposed upon the defendant the burden which by virtue 
of the statute applies only to negotiable instruments, and for this reason 
the defendants are entitled to a new trial. 

New trial. 


TRUST COMPANY SELLING BOND BOUND BY 
GUARANTY OF PAYMENT 


McFerson, State Bank Com’r v. Kepner, Supreme Court of Colorado, 
233 Pac. Rep. 148 


The plaintiff purchased from a trust company a bond owned by 
the latter. In order to induce the plaintiff to purchase the bond the 
trust company guaranteed the prompt payment of the interest 
coupons and the principal of the bond. The maker of the bond be- 
came insolvent and interest was thereafter paid by the trust com- 
pany. Subsequently the trust company became insolvent and the 
plaintiff filed with the bank commissioner a claim against the trust 
company for the amount of the bond. The commissioner resisted the 
claim on the ground that the trust company, as a banking corpora- 
tion had no power to guaranty the bond. The court held, how- 
ever, that the trust company had the power to make the guaranty 
which it was obliged to make in order to sell the bond. The court 
further held that even if it had been beyond the power of the trust 
company to make the guaranty in question, the company would 
nevertheless be bound thereby for the reason that the guaranty en- 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 1283. 
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abled the company to sell the bond to the plaintiff, and the trust- 
company received and retained the plaintiff’s money. A judgment 
requiring the bank commissioner to allow and pay the claim was. 
affirmed upon appeal. 


Claim by H. V. Kepner against Grant McFerson, as State Bank Com- 
missioner. From a judgment ordering the Bank Commissioner to allow 
and pay such claim, the Bank Commissioner brings error. Affirmed. 

Ponsford, Pender & Larwill, of Denver, for plaintiff in error. 

MeDonough & McDonough, of Denver, for defendant in error. 


CAMPBELL, J.—While the Interstate Trust Co. of Denver, a 
Colorado banking corporation, was a going concern, H. V. Kepner pur- 
chased from it a bond, a negotiable instrument, of the par value of $500: 
and, in connection therewith and as one of the considerations of the sale, 
the trust company gave to Kepner a letter of confirmation, in which it 
guaranteed the prompt payment of the interest coupons and the prin- 
cipal of the bond. Later the trust company passed into the control of 
Grant McFerson, state banking commissioner, who is the plaintiff in 
error here. After the execution of the bond, the maker became in- 
solvent and from time to time thereafter interest thereon was paid by 
the trust company and its officers by virtue of the agreement of guaranty. 
After the trust company became insolvent and the bank commissioner 
took possession of its assets and affairs for purpose of liquidation, the 
defendant in error filed with the latter his claim against the trust com- 
pany for $500, with interest, by reason of the undertaking and a breach 
thereof by the guarantor. The claim was disallowed and, on Kepner’s 
appeal to the district court, plaintiff in error, as state bank commissioner, 
was ordered to allow and pay the claim, and to this judgment the com- 
missioner prosecutes this writ of error. 

The contention of the bank commissioner is that the trust company, 
under the statute of this state, and as a banking corporation, had not 
the power to guaranty this bond. It is said that section 2765, C. L. 1921, 
par. 7, bearing upon the power of banks and trust companies, does not 
empower a banking or trust company to make a contract of guaranty 
because it is in effect a guaranty of the contract of a third person. The 
statute, conferring power on banking and trust companies, reads: 


‘To purchase, invest in and sell stocks, bills of exchange, notes, 
bonds and mortgages and other securities, and when moneys, or se- 
eurities for moneys are borrowed or received on deposit or for invest- 
ment, the receipts, certificates, bonds or obligations of the company 
may be given therefor, but nothing herein contained shall be construed 
as giving the right to issue bills intended to circulate as money.”’ 


Numerous authorities are cited by plaintiff in error. They are not 
in point under our statute, under the facts of this case, and they do not. 
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purport to be. Some of them like those collated in 3 R. C. L. ‘‘Banks 
and Banking,’’ p. 425, § 53, hold that a banking corporation cannot 
lend its credit to another by becoming a guarantor for him, and cannot, 
for the accommodation of another, indorse his note cr guarantee the per- 
formance of obligations in which it has no interest. In 7 C. J. ‘‘Banks 
and Banking,’’ p. 595, § 239, it is said that a bank may indorse and 
guaranty the payment of promissory notes which it owns and which are 
sold or rediscounted ; the reason being that in such a case a guaranty is 
but an ordinary incident to the transfer of such paper in due course of 
banking. This mode of transfer is recognized as a qualification to the 
general rule in prohibiting banks from lending their credit. People’s 
Bank v. National Bank, 101 U. S. 181, 25 L. Ed. 907. All of the au- 
thorities cited by plaintiff in error go no further than to say that a bank- 
ing corporation as such has not the implied power to guaranty notes, 
bonds, mortgages, and other securities in which it has no interest. None 
of them go to the extent of holding that, where a bank is the holder or 
owner of commercial paper like the bond in question, it cannot, in con- 
nection with the sale or pledge thereof, and as one of the considerations 
of the contract, become a guarantor of its payment. There is nothing 
in the section of our statute above which prohibits the trust company 
in this case from doing so. Indeed, we think the power there conferred 
upon banks to invest in and sell stocks and bonds and other securities 
includes the power, which is common in such sales, to guaranty payment 
in connection with the sale. 

To sum up: The trust company owned a certain security, a ne- 
gotiable bond, which it sold to Kepner and guaranteed its payment to 
him in order to induce him to buy. It had an interest certainly in what 
it was selling, and, in order to sell it, gave its obligation to the buyer. 
The guaranty is good and a binding obligation which the trust company 
had the power to give. There is no question but that a bank may in- 
dorse and guaranty the payment of promissory notes which it owns, and 
which it sells. That is what the trust company did when it sold this 
bond, a negotiable instrument, to Kepner. 

In McCormick v. Market Bank, 165 U. S. 538, 17 S. Ct. 433, 41 L. 
Ed. 817, the Supreme Court has established the principle applicable to 
national banks that, even though some act of a national bank is ultra 
vires, nevertheless, to the extent of the benefit derived, it is liable 
thereon. Our own court in Denver Fire Ins. Co. v. McClelland, 9 Colo. 
11, 9 P. 771, 59 Am. Rep. 134, has recognized the rule that, where a 
corporation receives and retains the full benefit of a contract and a 
failure upon its part to perform would result in palpable injustice to 
the other party, it is estopped in escaping liability thereupder in a plea 
of ultra vires. The same principle was recognized in Kipp v. Miller, 
47 Colo. 588, 608, 108 P. 164, 185 Am. St. Rep. 236, and Dillon v. 
Myers, 58 Colo. 492, 505, 146 P. 268, Ann. Cas. 1915C, 1032. This com- 
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pany, to induce Kepner to buy the bond in question, agreed to, and did, 
guaranty the payment thereof, and got the full benefit thereof. Kepner 
would not have bought the bond without the guaranty. The trust com- 
pany got Kepner’s money and retains it. If the contract is ultra vires, 
still the bank commissioner, in the circumstances, may not interpose 
that defense and retain the money which the bank received as the result 
of that contract. 

The judgment of the district court is affirmed. 

Affirmed. 


BANK OWNING DRAFT ENTITLED TO HOLD 
PROCEEDS AGAINST CREDITOR OF 
DRAWER THOUGH NOT HOLDER 
IN DUE COURSE 


Acme Hay & Mill Feed Co. v. Metropolitan National Bank of Minne- 
apolis, Supreme Court of Iowa, 201 N. W. Rep. 129 


The defendant drew a sight draft on the plaintiff payable to a 
Minneapolis bank. A bill of lading for a shipment to the plaintiff 
was attached to the draft. The Minneapolis bank credited the de- 
fendant’s account with the amount of the draft and forwarded the 
draft and bill of lading to a Sioux City bank for collection. The 
plaintiff paid the draft. Subsequently, the plaintiff brought this 
action on a claim arising out of an independent transaction and 
caused the Sioux City bank to be garnished as.a supposed debtor of 
the defendant. The Minneapolis bank intervened. It contended 
that it was the owner of the draft and was, therefore, entitled to the 
proceeds thereof in the hands of the garnishee. The plaintiff argued 
that since the defendant had not withdrawn the amount of its deposit 
with the Minneapolis bank before the garnishment that bank never 
became a holder of the draft in due course. The court held that this 
argument had no bearing on the case for the reason that the plaintiff 
was not defending against the draft but was seeking to hold the 
proceeds of it as the property of the defendant. The rights of the 
Minneapolis bank depended upon whether it was the owner of the 
draft and not upon whether it was a holder in due course. As the 
evidence was such as to satisfy the court that the Minneapolis bank 
was the owner of the draft, a judgment in favor of that bank was 
affirmed. 


Action at law aided by attachment. The intervener claimed to be 
the owner of the money in the hands of the garnishee. From a judgment 
in favor of intervener, plaintiff appeals. Affirmed. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 92. 





THE BANKING LAW JOURNAL 473 


Naglestad, Pizey & Johnson, of Sioux City, for appellant. 
Kindig, McGill, Stewart & Hatfield, of Sioux City, for appellee. 


VERMILION, J.—It appears without dispute that the defendant, 
the Rutherford-Brede Co. of Minneapolis, Minn., drew a sight draft on 
the plaintiff and appellant, the Acme Hay & Mill Feed Co., for $547.20 
payable to the intervener, Metropolitan National Bank of Minneapolis, 
to which was attached a bill of lading for a shipment to the plaintiff. 
The defendant was given credit in its account with the intervener bank 
for the amount of the draft, and the draft and bill of lading were for- 
warded by the intervener to the Toy National Bank of Sioux City for 
collection. The appellant paid the draft to the Sioux City bank, and 
commenced this action upon a claim, having no connection with the 
transaction out of which the draft arose, and caused the Toy National 
Bank to be garnished as a supposed debtor of the defendant. 

The intervener claimed to have been the owner of the draft and to 
be entitled to the proceeds thereof in the hands of the garnishee. The 
appellant insists that, inasmuch as the defendant did not withdraw the 
amount of its deposit with the intervener before the garnishment, the 
intervener did not become a holder of the draft in due course. This may 
be conceded, but the conclusion that the intervener was not a holder in 
due course is not determinative of its right to the proceeds of the draft. 
Appellant is not defending against the draft; that has been paid. It is 
seeking to hold the proceeds of the draft in the hands of the garnishee 
as the property of the defendant. Of course, by its garnishment it 
acquired no greater right to the proceeds of the draft than the defendant 
had. The question at issue is one of title. The rights of the intervener 
depend, not upon whether it was a holder of the draft in due course, as | 
that term is defined in the Negotiable Instruments Act, but upon whether 
it was the owner of draft. It cannot be doubted that the intervener 
might have been the owner of the draft and entitled to the amount 
realized on its payment, and still must have been a holder in due course. 
Trevisol v. Fruit Growers’ Co., 195 Iowa, 1877, 192 N. W. 517. One 
might be the unquestioned owner of a negotiable instrument and yet, by 
reason of having taken it after due or with notice of its previous dis- 
honor, or under other circumstances defined by statute as depriving him 
of the gights of a holder in due course, not be such a holder. Section 
3060a52, Code Supplement 1913 (section 9512, Code 1924). If the in- 
tervener was the owner of the draft, the fact that it was not a holder in 
due course would not affect its right to the proceeds upon payment as 
against a creditor of the drawer. Michie on Banks and Banking, § 127; 
Morrison v. Bank, 9 Okl. 701, 60 P. 273; Krafft v. Citizens’ Bank, 139 
App. Div. 610, 124 N. Y. S. 214; Brown v. Yukon Nat. Bank, 138 Ark. 
210, 209 S. W. 734. 

The vital question in the case is whether the bank became the owner 
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of the draft or merely a bailee—whether it took it as owner or for col- 
lection. Perth Amboy Gaslight Co. v. Bank, 60 N. J. Eq. 84, 45 A. 704. 
Upon this question there is some conflict of authority. An apparent 
divergence of opinion in many of the cases may be reconciled upon a con- 
sideration of the varying facts presented. With a few exceptions, the 
rule is generally recognized that the determination of the question is 
controlled, in the absence of an express agreement, by the intention of 
the parties as shown by the attending circumstances. The difference of 
opinion to be found, both among text writers and in the adjudicated 
cases, as to the presumption that shall obtain where nothing more ap- 
pears than the mere indorsement to and deposit with a bank by a cus- 
tomer of a check or draft upon a third party, where the customer is 
given credit for the amount upon his account, and has an immediate 
right to draw upon it, appears, however, to be irreconcilable. It is said 
by Zane, in his work on Banks and Banking, page 210, that such a trans- 
action is in principle a bailment; that the right to check against the de- 
posit is a mere privilege ; that the collecting bank takes no risk, because it 
has the right to revoke the credit if the collection is not made, and to 
charge the paper back to the depositor ; that it does not help the matter 
to appeal to custom, or to say it is a question of fact. There are cases 
holding that, when checks or drafts are deposited in a bank, the pre- 
sumption is they are deposited for collection merely. A leading case 
announcing this doctrine, and one said by Zane to state the true rule, is 
Beal v. City of Somerville, 50 F. 647, 1 C. C. A. 598, 17 L. R. A. 291. 

The rule supported by the very decided weight of authority is, how- 
ever, that, where a check or draft is deposited by a customer, and credit 
given therefor by the bank on his account as cash and against which he 
has an immediate right to draw, in the absence of any understanding 
as to how it shall be treated, or proof of circumstances from which such 
an understanding may be inferred, prima facie the title to the paper 
passes to the bank. 

Michie on Banks and Banking, § 127, states the rule thus: 

‘*A deposit in a bank of a bill, check, draft or other evidence of debt 
in the ordinary course of business, whereby the depositor receives a 
credit against which he may draw, operates to transfer the title to the 
bank, in the absence of a usage, custom, or of any oral or other agree- 
ment that the effect of the transaction shall be otherwise. .. . 4 such 
case the bank is a purchaser and absolute owner of the paper, and not a 
mere agent to collect the same for the payee, but is not necessarily a 
bona fide purchaser for value and without notice. . . . This is the rule, 


although the bank has the right to charge dishonored paper to the de- 
positor instead of proceeding against the maker.’’ 


In Morse on Banks and Banking, § 575, it is said: 


‘‘A deposit being made by a depositor in a bank in the ordinary 
course of business of money or drafts or checks received as money, the 








THE BANKING LAW JOURNAL 475 


title to the money or drafts or checks is immediately vested in and be- 
comes the property of the bank.’’ 


Importance in varying degrees is given, in the majority of the cases, 
to the fact that the depositor has an immediate right to check against the 
eredit so given him, as indicating that the bank took title to the paper, 
while in those holding that the bank is presumed to be a mere collector, 
this is said to be but a provisional credit, a privilege given him, and not 
controlling. And the right of the bank to charge back to the depositor 
the amount for which credit was given, in case the paper is not paid, is 
in the latter cases considered of controlling importance, as showing that 
title to the paper did not pass to the bank, although this is quite gen- 
erally recognized as no more than the exercise of a right the bank would, 
in any event, have to hold the drawer or indorser of dishonored paper. 
See, also, Brusegaard v. Ueland, 72 Minn. 283, 75 N. W. 228. 

The fact that a draft is drawn in favor of the bank in which it is 
deposited has been held to authorize a presumption that the bank took 
it as owner, and not merely for collection. First National Bank v. 
MeMillan, supra; Gulf States Lumber Co. v. Bank, supra; National 
Bank of Webb City v. Everett, supra; Walker v. Ranlett, supra. 

This court has heretofore adhered to the rule which we believe to 
be supported both by reason and the weight of authority. In Shaw v. 
Schoonover, 89 Iowa, 713, 55 N. W. 333, 56 N. W. 684, 21 L. R. A. 440, 
48 Am. St. Rep. 411, an action by an indorsee of a check, who was al- 
leged to have taken it only for collection, it was said: 


‘The effect of the indorsement in question was to transfer to the 
plaintiffs the title to the check, not merely to enable them to collect it, 
but for all purposes. That such was the intent of the parties is shown to 
some extent by the fact that credit was given to Osborn Bros. [the 
payees and indorsers] for the check. In the absence of evidence that the 
giving of credit was only for the purpose of keeping a record of the 
check, a matter of bookkeeping, we must presume that it was intended 
as a payment. The custom of banks, upon which the defendant relies 
[to cancel the credit if the check was not paid], could not have controlled 
the agreement of the parties. . . . The claim that the plaintiffs are not 
the owners of the check is not supported by the evidence.’’ ' 


Perhaps it should be noted that in that case the question that the 
giving of an unused credit would not constitute the indorsee an in- 
nocent purchaser of the check for value does not seem to have been 
raised. First National Bank v. Milling Co., 103 Iowa, 518, 72 N. W. 689, 
is a ease where upon a sale of grain the seller drew a draft in favor of 
the plaintiff bank, accompanied by a bill of lading for the shipment in- 
dorsed in blank, and the bank gave the seller credit for the amount of 
the draft. The shipment was attached en route by a creditor of the 
seller. The question was whether the indorsee of the bill of lading had a 
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better title to the grain than the attaching creditor of the indorser, and 
we said: 


‘*So when the plaintiff in this case cashed the draft, and took the as- 
signment of the bill of lading from the commission company [the 
seller], it secured a better title than the milling company, which at- 
tached the grain while in transit, and the fact that, when the grain was 
attached, it had not been called upon to make any direct advances to 
the commission company, is not, in itself, of controlling importance.’’ 


In Midwest National Bank v. Niles, 190 Iowa, 752, 180 N. W. 880, 
it was recognized that the case of Beal v. City of Somerville, supra, was 
classed among the minority decisions; and Security Bank v. Fuel Co., 
supra, was quoted with approval as follows: 


‘‘Upon a deposit being made by a customer in a bank, in the ordinary 
course of business, of money, checks, drafts, or other negotiable paper 
received and credited as money, the title of the money, drafts, or other 
paper immediately becomes the property of the bank, which becomes 
debtor to the depositor for the amount, unless a different understanding 
affirmatively appears.’’ 


In the instant case the evidence as to the deposit of the draft by de- 
fendant in the intervener bank is to be found only in the testimony of 
the cashier and the books and records of the bank. There is no evidence 
of any custom, as between these parties or generally, relating to such 
transactions, nor is there any evidence as to the prior course of dealing 
between them. The testimony of the cashier and records of the bank 
show the deposit by defendant, on March 15, 1922, of the draft in ques- 
tion with another, the two aggregating $1,062; that defendant was given 
credit on an open account at the bank for that amount on that day. 
This account shows other deposits from day to day, and withdrawals, 
indicated in the balance shown, thereafter up to March 27th, at which 
date it shows an overdraft. Balances were struck, at times, oftener 
than once a day, and on three occasions prior to March 21st, the date of 
service of notice of garnishment on the garnishee, the balance shown 
was less than the amount of the draft in question. While there is no 
evidence tending to show a right in the intervener bank to charge back 
to the account of defendant the amount of the draft if it were not paid, 
it is conceded by counsel for intervener that it would have that right. 

We have, then, this state of facts: The draft was drawn in favor of 
the intervener bank, and was deposited to the defendant’s account 
therein and defendant given credit for it. The defendant exercised the 
right to check upon the account before the collection of the draft by in- 
tervener, and had by so doing reduced the account to an amount less 
than that of the draft before the garnishment. There is nothing what- 
ever in the record from which there can be inferred any intention of the 
parties that the draft was deposited only for collection, or that the 
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intervener was not the owner of the draft. The admission of counsel 
that the bank had a right to charge defendant’s account with the amount 
of the draft if it was not paid is not alone sufficient, under the cir- 
cumstances, and according to what we believe is the proper rule under 
the authorities cited, to justify a contrary holding. It was, as has been 
said, a right it would undoubtedly have had as the payee of a dishonored 
draft, to recover against the drawer, and one that it could have en- 
forced by charging the defendant’s account with the amount. 

Error is assigned on the admission in evidence of the individual 
ledger sheet of the intervener showing the defendant’s account. We 
think sufficient foundation was laid for its admission. Ricker v. Davis, 
160 Iowa, 37, 1389 N. W. 1110; Duffy v. Hardy, 180 Iowa, 745, 163 N. W. 
370; Shea v. Biddle, 188 Iowa, 952, 176 N. W. 948. But, in any event, 
the ruling was not prejudiced, as there was no evidence even tending to 
show that the transaction was not as testified to by the cashier or to 
overcome the presumption arising from the facts so shown, that the bank 
was the purchaser and owner of the draft. 

The judgment is affirmed. 


STATUTE MAKING IT UNLAWFUL FOR BANK 
TO BORROW EXCEPT UPON RESOLU- 
TION OF DIRECTORS 


Hardy v. People’s State Bank of Lancaster, Supreme Court of Wis- 
consin, 201 N. W. Rep. 725 


The plaintiff brought this action to foreclose a mortgage executed 
to him as trustee by the defendant bank as security for a loan. The 
action was resisted on the ground that the note and mortgage were 
void, because a resolution stating the amount of the loan, naming the 
bank from which it should be borrowed, and designating two officers 
to sign the note evidencing the debt had not been adopted by the 
board of directors and recorded in the minute book of the bank, as 
required by a Wisconsin statute making it unlawful for any bank to 
borrow money unless such a resolution has been adopted and re- 
corded. It was held that while the act of the bank in borrowing the 
money was unlawful the contract was not void, and the plaintiff was 
entitled to a foreclosure of the mortgage, especially in view of the 
fact that another statute prescribes a penalty for violation of the 
statute previously discussed, and such penalty is visited upon persons 
connected with the bank who are responsible for the violation, and not 
upon the one who in good faith lends his money to the bank. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 114. 
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Action by William Hardy, as trustee, against the People’s State Bank 
of Lancaster and others. Judgment for plaintiff, and D. T. Parker, as 
Commissioner of Banking, appeals. Affirmed. 

Brennan & Carthew, of Lancaster, for appellant. 

George F. Frantz, of Fennimore, and Kopp & Brunckhorst, of Platte- 
ville, for respondent. 


OWEN, J.—This action was brought by the plaintiff to foreclose a 
mortgage executed to him as trustee by the State Bank of Lancaster 
just a few days before the state banking commissioner took possession of 
the bank as an insolvent institution. The resources of the bank had been 
seriously impaired by embezzlement on the part of the active officers of 
the bank, the cashier and the vice-president. On May 27 or 28, 1923, in 
an effort to raise money, Pugh, the cashier, went to Chicago and called 
upon William Hardy, an old business associate, and implored him to 
negotiate a loan on behalf of the bank in the sum of $10,000. Hardy is 
a banker at Hillsdale, Ill. He induced a patron of his bank to loan the 
State Bank of Lancaster $10,000, to be secured by a real estate mortgage 
upon the bank building. The proceeds of the loan were deposited to 
the credit of the Lancaster bank in the National City Bank of Chicago, 
which bank was the Chicago correspondent of the Lancaster bank, and it 
‘was used in paying drafts drawn upon that bank by the Lancaster bank 
in the usual course of business. 

The foreclosure action is resisted by the commissioner of banking on 
the ground that the note and mortgage given to secure the loan is void, 
because a resolution stating the amount of the loan, naming the bank 
from which it shall be borrowed, and designating two officers to sign the 
promissory note evidencing such debt was not adopted by the board of 
directors nor spread of record in the minute book of the bank, as re- 
quired by section 221.33. The principal question before us is whether 
the failure of the directors to adopt and record such a resolution makes 
the note and mortgage void. That portion of section 221.33, which is 
material here, reads as follows: 


**Tt shall be unlawful for any bank to borrow money unless a resolu- 
tion stating the amount, naming the bank from which it shall be bor- 
rowed, and designating two officers to sign the promissory note evidenc- 
ing such debt, shall have been duly adopted by the board = directors 
and spread of record in the minute book.”’ 


The briefs of counsel take a wide range and exhaustively review the 
prior decision of this and other courts dealing with the effect of similar 
statutory provisions upon contracts entered into in violation thereof. 
We do not deem it necessary to follow counsel in their exhaustive in- 
vestigation, because we readily come to the conclusion that the statutory 
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provision here under consideration reveals no legislative purpose or 
intent to avoid a contract made in violation thereof. 

Chapter 221 of the statutes, of which the provision above quoted 
forms a part, relates exclusively to state banks and prescribes many 
regulations, all calculated to promote safe banking, the solvency of the 
institution, and to enable the commissioner of. banking to intelligently 
and expeditiously examine the affairs of the bank. It will be noted that 
the statute does not condemn the contract, nor declare that it shall be 
either void or voidable. It simply says that it shall be unlawful for the 
bank to borrow money unless a resolution is duly adopted and recorded 
in the minute book. The penalty for such a violation would seem to be 
provided in section 221.41, which provides: 


‘*If the board of directors or a quorum thereof or any committee of 
such board of any bank shall knowingly violate or knowingly permit any 
of the officers, agents or employees of the bank to violate any of the 
provisions of this chapter, such directors shall jointly and severally be 
liable for the amount of the loss sustained by the bank; and if after a 
warning from the commissioner of banking they shall fail to make good 
any loss or damage resulting from such acts, or continue such conduct, 
it shall constitute a ground for the forfeiture of the charter of such 
bank, and it shall thereupon be the duty of the commissioner of banking 
to institute proceedings to enforce such forfeiture and to secure a dis- 
solution and a winding up of the affairs of such bank.’’ 


We deem it clear that the regulation was intended to apply to the 
management of the internal affairs of the bank, violation of which fur- 
nishes grounds for the forfeiture of the charter of the bank. The act 
is unlawful, but the penalty therefor is visited upon those responsible 
for the violation, and not upon the one who in good faith loans his 
money to the bank. It would be a harsh rule, indeed, to permit a bank 
to borrow money and, after enjoying the benefit thereof, to plead its 
own violation of law as a defense to its repayment. Such a law might 
well be entitled: ‘‘A law to enable a bank to fleece the credulous and 
unwary.’’ This is not a case where a bank has loaned its credit to the 
detriment of its creditors. It was simply an exchange of equivalents. 
It received and enjoyed the proceeds of the loan. There is nothing to 
indicate collusion between the plaintiff or his cestui que trust and the 
active officers of the bank, nor is there anything to show that the money 
received was not used for the legitimate business of the bank. It re- 
sulted in no preference to creditors, and there appears to be no reason 
in either law or morals why plaintiff should be denied the remedy he 
seeks. 

Some questions of practice are raised by the appellant which it is 
unnecessary to discuss. They have been considered, but deemed not well 
taken. Their treatment seems unnecessary. 

Judgment affirmed. 
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NOTE PROVIDING FOR EXTENSION WITHOUT 
CONSENT OF MAKERS AND INDORSERS 
NEGOTIABLE 


McCornick & Co., Bankers, v. Nielson, Supreme Court of Utah, 233 
Pac. Rep. 122 


A note is not rendered non-negotiable by a provision that ‘‘the 
makers and indorsers of this note each expressly waive demand, 
notice of non-payment, and protest and suit against the maker, and 
also agree that the note may be extended in whole or in part without 
their consent.’’ 


Action by McCornick & Co., Bankers, against S. R. Neilson. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Lewis Larson, of Manti, for appellant. 

Gustin & Pence, of Salt Lake City, and A. H. Christensen, of Manti, 
for respondent. ' 


GIDEON, C. J.—Respondent, plaintiff below, was given judgment 
against appellant, defendant below, upon a promissory note executed by 
appellant and made payable to himself. 

The note is dated November 6, 1919, and by its terms was payable 
on November 15, 1920. The appellant, being both maker and payee of 
the note, indorsed it in blank. Thereafter, on or about December 16, 
1919, plaintiff obtained the note in due course for a valuable considera- 
tion from one Thomas L. Matkins who indorsed it without recourse. 

The court found that there was no consideration for the note and 
that appellant was induced to sign it by reason of certain false repre- 
sentations made by said Matkins. The court also found, however, that 
the respondent obtained the note without any knowledge or information 
of its illegality or want of consideration. 

The only question presented by this appeal is, as stated in appellant’s 
brief: ‘‘Is the note negotiable?’’ The note is in the usual form. It 
contains a definite promise to pay at a date certain. The note concludes: 

‘‘The makers and indorsers of this note each expressly waive de- 
mand, notice of non-payment, and protest and suit against the maker, 


and also agree that this note may be extended in whole or in part with- 
out their consent.’’ 


Appellant’s contention is that the words quoted, and particularly the 
clause ‘‘that this note may be extended in whole or in part without their 








NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 757. 
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consent,’’ render the note non-negotiable; that this provision renders 
the time of payment uncertain ; and that certainty is one of the essential 
elements necessary to make the note negotiable. Comp. Laws Utah 
1917, § 4030, one of the sections of the Negotiable Instruments Act. It 
is provided in that section, to make an instrument negotiable: 


‘‘It must be in writing and signed by the maker or drawer; ... 
must contain an unconditional promise or order to pay a sum certain 
in money; . . . must be payable on demand, or at a fixed or determin- 
able future time.’’ 


On the question here presented the authorities are not in agreement. 
In well considered cases the appellate courts of several states have 
reached the conclusion that simliar language to that found in the instant 
case renders such instruments non-negotiable. The author of Brannen’s 
Negotiable Instruments Law (3d Ed.) in section 184, at page 390, in 
discussing the effect of like provisions in notes, says: 


‘*In the great majority of cases since the Negotiable Instruments 
Law, such provisions have been held not to impair the negotiability of 
the instrument.’’ 


In support of that statement numerous cases are cited. 

Uniformity in construction of the several provisions of the Ne- 
gotiable Instruments Law is essential, if the objects sought by the act 
are to be attained. In addition, the reasoning of the courts, which hold 
that like provisions do not make the instrument non-negotiable, appeals 
to us as bottomed on sound logic, and as being in conformity with legal 
principles. The Supreme Court of Texas, in National Bank of Com- 
merce v. Kenney, 98 Tex. 300, 83 S. W. at page 371, has very clearly 
stated the reasons upon which the various courts base their conclusions 
that to incorporate in a note a statement, such as is found in this note, 
does not render it non-negotiable. It is there said: 


‘‘The ground upon which it is claimed that the note is non-negotiable 
is that the time of its payment is uncertain. This claim is predicated 
upon the following provision in the note: ‘The makers and indorsers 
hereof hereby severally waive protest, demand and notice of protest, 
and non-payment in case this note is not paid at maturity, and agree to 
all extensions and partial payments before or after maturity without 
prejudice to holder.’ If, as is argued, the effect of the stipulation is to 
give the right to the maker without the consent of the holder, or to the 
holder without the consent of the maker, to appoint another day of pay- 
ment and thereby extend the time, it may be that it would render the in- 
strument not negotiable. But we do not think it capable of that con- 
struction. It does not say that either the holder or the maker may ex- 
tend the note. It merely makes a provision in case the time of payment 
may be extended. How extended? It seems to us the extension meant 
is that which takes place when the debtor and creditor make an agree- 
ment upon a valuable consideration for the payment of the debt on some 
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day subsequent to that previously stipulated. The obvious purpose of 
the provision, taken as a whole, was merely to relieve the holder of the 
paper from the burdens made necessary by the rigid requirements of 
the mercantile law in order to secure the continued liability of the in- 
dorsers and sureties upon the paper. Therefore what was meant by the 
stipulation as to the extension of time was simply that, in case the holder 
and the maker should agree upon an extension, the sureties and in- 
dorsers should not be discharged. The holder and maker of any note 
may at any time agree upon an extension; therefore the fact that they 
have that right does not affect the negotiability of the paper. It is 
usually said that, in order to make an instrument negotiable under the 
law merchant, the time of payment must be certain. But a note pay- 
able ‘on or before’ a certain date is negotiable. The maker of such a 
note has the right to pay before the day named, but the holder cannot 
demand payment before that day. So, in that case, the time at which 
the maker may elect to pay is uncertain, but the time at which the 
holder may demand payment is certain. It follows that, if the holder has 
the absolute right to demand payment at a certain day, the note is 
negotiable. This is but an illustration of what we understand to be the 
general rule. There being nothing in the stipulation under considera- 
tion which gave any one the right to demand of the holder of the note an 
extension of the time of payment, we think the time at which he could 
demand payment was fixed, and that, therefore, it was a negotiable 


note.’’ 


The trial court was right in concluding that the note sued on in this 
ease is negotiable, and the judgment should therefore be affirmed. 
It is so ordered. 


SLANDEROUS STATEMENTS CONCERNING 
AFFAIRS OF BANK 


Ridgeway State Bank v. Bird, Supreme Court of Wisconsin, 202 N. W. 
Rep. 170 


The plaintiff bank brought this action to recover damages for 
slander. The alleged slanderous utterances were made in the pres- 
ence of two detectives. There was some uncertainty as to whether 
the detectives were employed by the bank’s cashier, who was also an 
official of the village where the bank was located, to ascertain the 
source of libelous statements about him or whether they were em- 
ployed by the bank. The statements complained of were to the effect 
that the bank handled only a small part of the business in the com- 
munity, that is business was growing less from year to year, that 
people were afraid to do business with the bank’s president and 
cashier, that when the bank examiners came around, the officers of 
the bank had to borrow money in order to have their affairs in a 


NOTE—For similar decisions see Banking Law Journal Digest (Third& 
Edition, 1924) § 581. 
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satisfactory condition, and that improper records were kept in 
order to deceive the banking commissioners. The trial court granted 
a non-suit on the theory that the detectives were representatives of 
the bank, that statements made to them were, in effect, statements 
— to the bank, and consequently there was no publication of the 
slander. 

On appeal, it was held that the defamatory statements were 
libelous per se, and therefore proof of special damages suffered as 
a result of the utterances was unnecessary. It was further held 
that if the detectives acted as agents for the bank the bank should 
not be permitted to recover, but if they acted for the cashier, the 
bank was entitled to recover, and it was for the jury to determine 
for whom the detectives acted. Because of the trial court’s failure 
to submit the case to the jury the judgment was reversed. 


Action by the Ridgeway State Bank against H. R. Bird. Judgment 
for defendant on non-suit, and plaintiff appeals. Reversed and re- 
manded. 

Fiedler & Garrigan, of Beloit, and Kopp & Brunckhorst, of Platte- 
ville, for appellant. 

McGeever & McGeever, of Dodgeville, for respondent. 


DOERFLER, J.—Plaintiff’s action is brought to recover damages 
for slander. At the time of the utterance of the alleged slanderous re- 
marks, and for a long time prior thereto, one Laughlin was the presi- 
dent of the plaintiff bank, a small banking institution located in the 
village of Ridgeway, and one J. T. Paul was its cashier, and these two 
officers were the owners of practically all of its capital stock. The com- 
plaint charges that on August 24, 1923, the defendant maliciously spoke 
of and concerning the said plaintiff, in the presence and hearing of one 
John A. Wise and one Joseph P. Hayes, in substance the following false 
and defamatory words: 


‘‘That the bank handles less than one-quarter of the business in that. 
community, and that its business is growing less from year to year; that 
Paul and Laughlin (meaning the cashier and president, respectively, of 
the bank) are crooks, and that the people in and about the village of 
Ridgeway are afraid to do business with them; that. there is something 
pretty wrong with the financial end of the bank, because just before the 
bank examiners come around Laughlin and Paui have to sneak out and 
borrow $15,000 or $18,000 in order to have their affairs in a condition: 
that will satisfy the bank examiners; that, when the income tax reports. 
are made out, such reports show about $8,000 on hand, while, when the 
bank examiners come around, they have about three times as much; 
that, when the bank examiners come to town to make an examination of 
the bank, it becomes necessary to borrow money in order to make the 
books of the bank balance ; that there is a case now pending in which the 
officers of the bank are charged with slipping in foolers in the records of 
the bank in order to fool the banking commissioners.’’ 


While other slanderous utterances were charged in the complaint and 
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shown by the evidence, the foregoing are specifically referred to in order 
to show the general nature and character of the alleged slanderous lan- 
guage used. 

Said Paul, in addition to being the bank’s cashier, is also the presi- 
dent of the village of Ridgeway, member of the school board and the 
village clerk. Some time prior to the making of the said alleged slander- 
ous utterances rumors were afloat in and about said village to the effect 
that said Paul, as an official of said village, had wrongfully received 
money from the village in an electric light deal. On the trial of the 
action Paul claimed that in order to ascertain the source of such rumors 
and to fix the responsibility or the blame upon those instrumental in 
originating and spreading the same he hired the Russell Detective 
Agency of Milwaukee in order to make an investigation. The detective 
agency sent Wise and Hayes, two detectives in its employ, to the village, 
and they called upon the defendant at his place of business, and there 
made an effort to run down these alleged rumors. The record discloses 
that, while these detectives actually did carry on some investigation 
which concerned Paul as an officer of the village, their principal effort 
was directed towards eliciting and procuring statements from the de- 
fendant concerning the bank. These detectives represented to the de- 
fendant that they represented men of means who were interested in 
the establishment of country banks, and that they considered the village 
of Ridgeway a good place for the location of a new bank; that their 
clients had command of ample means; and they then proceeded to make 
inquiries from the defendant as to the ability of Paul, as a cashier, to 
handle the business of the proposed new bank, and pursuant to such 
false statements they obtained the confidence of the defendant, who 
readily volunteered the slanderous statements covered in the complaint. 
After an interview covering a period of about one hour, the two detectives 
withdrew to their room in the hotel, and there notes of the conversation 
at defendant’s place of business *were jotted down on a piece of paper. 
The record does not disclose anything definite with respect to any al- 
leged slanderous statements made by the defendant concerning Paul in 
his capacity as an officer of the village, and it further appears that no 
notes were made upon this subject. 

Paul testified upon the trial that the detective agency was not hired 
by him as an officer of the bank, and the sole authority delegated to the 
agency came from him, as an individual, to examine into the alleged false 
rumors concerning his activities as an officer of the village. Upon an 
adverse examination in this action of Paul as an officer of the bank he 
testified that he first conferred with Mr. Laughlin, the president of the 
bank, before he hired the detective agency; that both he and Laughlin 
transacted considerable business of the bank without consulting the di- 
rectors ; that he retained the agency for the bank in the same manner as 
he transacted other business of the bank. Further on, however, in his 
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testimony he expressly makes the statement that he hired these men 
solely to investigate the rumors affecting him in his official capacity as 
an officer of the village, and that he did not authorize an investigation 
with respect to any rumors concerning the bank. On his examination 
as a witness for the plaintiff in this action he also testified positively that 
the bank had nothing to do with the hiring of the detective agency ; that 
he individually retained the agency ; and that he personally paid for the 
services rendered. 

Mr. Laughlin, the president of the bank, upon adverse examination 
before trial, testified that Mr. Paul, the cashier, conferred with him be- 
fore hiring the detective agency; that the agency was hired by Paul to 
investigate rumors concerning the bank; but on the trial he repudiated 
the statements made on the adverse examination, claiming that during 
the progress of such examination he was laboring under a false im- 
pression, the falsity of which he did not fully realize or comprehend 
until after the conclusion of the examination, and that Paul, the cashier, 
had set him right with respect to his mistake. 

At the close of plaintiff’s testimony the court granted a non-suit, on 
the ground that the detectives at the time of the utterance of the slander- 
ous words were the agents and representatives of the bank; that in legal 
effect the statements made to them were the same as though made to the 
bank directly ; and that therefore.there was no publication of the slander. 

It becomes apparent from an examination of the evidence that the 
plaintiff did not establish a strong case. The testimony of both the 
cashier and the president was highly contradictory. The excuse offered 
by Laughlin, the president, as to his change of attitude on the trial from 
that assumed on the adverse examination is somewhat plausible. This, 
however, cannot be said of the testimony of Paul. It must be assumed 
that he, above all, knew at the time of the adverse examination whether 
he hired the detective agency for the bank or whether he hired it for his 
own individual purposes. His change of position does not reflect credit 
upon his testimony, nor is his testimony entitled to great weight. 

While the two detectives testified that they made the investigation 
pursuant to directions received from their superiors, and that their in- 
structions limited them to an investigation of Paul’s activities as an 
officer of the village, practically the entire conversation with the defend- 
ant concerned the affairs of the bank, and it is with reference to the 
bank’s matter solely that notes of the conversation were made and 
preserved. It is not surprising, therefore, that the learned trial judge 
placed little or no credence in the testimony of either Paul or Laughlin. 
However, it has been held by this court that, ‘‘if there is any credible 
evidence which to a reasonable mind can support an inference in favor 
of a party, the question is for the jury... .’’ Wiesman v. Am. I. & 
F. Ins. Co. et al. (Wis.) 199 N. W. 55. It is undisputed that Paul paid 
the detectives individually and that no portion of the amount so paid 
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was contributed by the bank. It is also an established fact that 
rumors were afloat in and around Ridgeway which affected the integrity 
of Paul as an officer of the village. It also appears that Paul was in- 
strumental in hiring the agency. There therefore exist certain facts 
and circumstances which were corroborative of Paul’s testimony that the 
agency was not hired to investigate the rumors concerning the bank, but 
rumors concerning his honesty as a village official. Under these cir- 
cumstances it can hardly be said that there existed no credible evidence 
which to a reasonable mind could support an inference in favor of the 
plaintiff’s contention, and the question was therefore properly one for 
the jury to determine. 

On the part of the defendant it is argued that, even if the court 
erred in ordering a non-suit, no evidence was introduced on plaintiff’s 
behalf establishing special damages, and that therefore the only dam- 
ages which could be awarded to plaintiff would be nominal damages, and, 
inasmuch as the instant action belongs to a class of actions known as 
‘‘hard actions,’’ the judgment should be affirmed. In support of the 
position taken by defendant’s counsel they cite Barber v. Kilbourn, 16 
Wis. 485; Maxwell v. Kennedy, 50 Wis. 645, 7 N. W. 657; Barnard v. 
Cohen, 165 Wis. 417, 162 N. W. 480; Jones v. King, 33 Wis. 422; and 
Cronemillar v. Duluth-Superior Milling Co., 1384 Wis. 248, 114 N. W. 4382. 

The position of defendant’s counsel can be based solely upon the 
theory that the slanderous words charged and proven were of such a 
nature as not to be actionable per se; that special damages alone can be 
rewarded where such damages are properly alleged and proven. The 
record clearly discloses that no special damages were shown. 

In the case of Gross Coal Co. v. Rose, 126 Wis. 24, 105 N. W. 225, 
2L. R. A. (N.S.) 741, 110 Am. St. Rep. 894, 5 Ann. Cas. 549, the action, 
among other things, was brought for a slander, and the slanderous words 
were charged as having been uttered of and concerning the plaintiff 
(a corporation), and consisted of a statement that the plaintiff, while 
engaged in the business of selling coal, charged extortionate prices, and 
refused to sell coal even at such prices, to people suffering from sickness. 
It was held in that case that the words were spoken of the plaintiff in 
direct reference to its business or trade, and that they necessarily tended 
to injure it in its business, and that the slanderous words were action- 
able per se, and that it was not necessary to allege special damages. In 
support of such ruling the court cited Newell, Libel and Slander (2d 
Ed.) 168, §§ 1 and 2; 18 Am. & Eng. Ency. of Law (2d Ed.) 942. 

In the case of Hacker v. Heiney, 111 Wis. 313, 318, 87 N. W. 249, 
which was an action for slander in which the plaintiff was charged with 
unchastity, the defendant urged that non-suit should have been granted 
because the plaintiff suffered no actual damages. In that case the court 
said (page 318 [87 N. W. 251]): 
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The authorities are overwhelming to the proposition that from the 
speaking of words actionable per se a presumption of actual damages 
arises.’’ 

The plaintiff is a state banking corporation. Its principal business 
consists in receiving deposits of its patrons, of investing them in proper 
securities, and in making loans to its patrons. It is a business of trust 
and confidence, and without these elements no banking institution can be 
successfully prosecuted or maintained. Many hundreds of these banks 
are distributed all over the state. They are under the supervision, 
regulation, and control of the banking department. Inspections by the 
banking department are made quite regularly during long intervals. 
These inspections are designed to elicit the true condition of the bank, 
and, if insolvency or fraud is disclosed, the department is authorized to 
take possession of the assets of the bank, and to either liquidate the 
institution or to hold the assets until proper arrangements can be ef- 
fected for a reorganization. In every bank there are three interested 
parties: First, the banking corporation ; second, the depositors and those 
who do business with the bank ;and, third, the public. The legislature, 
by section 4569m of the Statutes, has made it a penal offense to circulate 
slanderous statements concerning a financial institution like a bank. 

Townsend on Slander and Libel (4th Ed.) p. 472, § 263, uses the 
following language: 


‘‘As regards a corporation engaged in manufacturing, trading or 
banking, or other occupation in which credit may be material to its 
success, language concerning such a corporation calculated to injuriously 
affect its credit must necessarily occasion its pecuniary injury, and in 
such a case an action may be maintained by the corporation without 
proof of any special damage. Thus, as regards language concerning 
corporations, some is actionable per se, and some is actionable only by 
reason of special damage.’’ 

‘A charge against a street railway corporation of keeping two sets 
of books, one to make settlements with the city auditors, of its license, 
and one for its stockholders, is one involving moral turpitude, and 
comes within a class that is actionable per se.’’ Cincinnati Street Ry Co. 
v. Cincinnati Daily Tribune Co., 31 Ohio L. J. 111. 


A banking corporation may have a character and a reputation as to 
its trade or business like that of an individual. If the slander is such as 
relates to its business so as to affect the confidence of the public and drive 
away its customers, or where it affects its credit and weakens the public 
confidence so that it is more difficult to obtain credit, it is slanderous 
per se, and the damages form a proper subject of award by the jury. 
Brayton v. Cleveland Special Police Co., 63 Ohio St. 83, 57 N. E. 1085, 
52 L. R. A. 525, and note. 

In the instant case the slanderous words, properly construed, raised 
a doubt as to the bank’s solvency, and such words also imply the making 
of false reports to the bank examiner, and the creating of a false im- 
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pression as to the actual cash on hand, the keeping of improper records, 
etc. Under the authorities above cited such words are actionable per se, 
and the plaintiff is entitled, upon proper showing, to damages without 
proving special damages. 

In its decision the court based its order for a non-suit upon the fol- 
lowing language appearing in 25 = 370: 


“‘Tf plaintiff consented to or attthorized the publication complained 
of, he cannot recover for any injury sustained by reason of the publica- 
tion; and the same rule applies to a publication solicited or induced by 
inquiry on the part of the plaintiff or his agent, at least if it was pro- 
eured by the fraudulent contrivance of plaintiff himself with a view to 
an action.’’ 


The above quotation from Cyc. unquestionably is a correct general 
statement of the law applicable. Pursuant, however, to what has here- 
tofore been said in this opinion, the court erred in not permitting the 
jury to determine whether the detectives acted as agents for the bank 
or as agents for Paul individually. Assuming that an agency was 
created for the bank, then under the authorities and under the evidence 
adduced upon the trial, the slanderous words were elicited by the agents 
pursuant to a trick, and under the rule laid down in Nott v. Stoddard, 
38 Vt. 25, 88 Am. Dec. 633, plaintiff could not make the words thus 
elicited a ground for action. See, also, White v. Newcomb, 25 App. Div. 
401, 49 N. Y. S. 704; also Sutton v. Smith, 13 Mo. 124. 

On the other hand, it has been held in Richardson v. Gunby, 88 Kan. 
47, 127 P. 533, 42 L. R. A. (N. 8S.) 520, that plaintiff cannot recover 
where he instigates or invites the libel for the purpose of predicating 
an action for damages upon it. This view is also supported by the 
quotation from Cyc. above set forth, and the cases cited in the note. 

It would appear to us that, where the utterances are elicited by the 
plaintiff, either by a trick or for the purpose of predicating an action 
thereon, the plaintiff should not be permitted to recover. Assuming, 
however, that the detectives were acting as the agents for the bank, 
plaintiff’s own evidence in this case clearly shows that the slanderous 
words were elicited by false statements and by trick. Upon the record, 
therefore, it should have been left for the jury to determine whether 
the detectives were hired as agents for Paul, or as agents for the bank. 
If it be determined that they were acting as agents for Paul, then the 
plaintiff is entitled to recover, in the absence of truth as a justification 
or circumstances of legal excuse. On the other hand, if it be found that 
they were acting as the agents of the bank, then no recovery can be had, 
because under the evidence the slanderous statements were elicited by 
trick. 

The judgment of the trial court is reversed, and the cause is re- 
manded for further proceedings according to law. 
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Questions Based on Banking Decisions Published in 
the May Issue of This Magazine 


The questions given below are based on the decisions and 
articles published in the May issue of The Banking Law 
Journal. After each question is given the page of the May 
issue where the answer to the qugestion may be found. 


Checks 


1. Is a bank required to certify its depositor’s check? (See May 
issue, page 341, for answer.) 


2. Which officers of a bank may certify checks? (See May issue, 
page 341, for answer.) 


3. Must the certification of a check be in writing? (See May issue, 
page 344, for answer.) 


4. Must the certification of a check be written on the check itself? 
(See May issue, page 346, for answer.) 


5. A bank receiving a telegram inquiring whether it will pay a 
certain check sends a telegram stating, ‘‘We will.’? Does this con- 
stitute a certification of the check? (See May issue, page 347, for 
answer.) 


6. An agent who is authorized to make collections in checks or cash 
receives checks payable to his principal’s order. Has he authority to 
indorse such checks? (See May issue, page 349, for answer.) 


7. Does the fact that an agent has authority to sell goods on behalf ~ 
of his principal authorize him to indorse checks payable to the prin- 
cipal? (See May issue, page 349, for answer.) 


8. The manager of a branch office of a corporation, who is au- 
thorized to collect accounts for the corporation, receives a cashier’s 
check payable to the order of the corporation. Although he has no 
authority to indorse checks for the corporation, he indorses the check 
and cashes it at a bank. The bank then collects the check from the bank 
which has issued it. Is the collecting bank liable to the corporation for 
the amount of the check? (See May issue, page 360, for answer.) 
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9. The drawer of a check mails it by mistake to a person, other than 
the payee, who has the same name as the payee. The person receiving 
the check indorses it and transfers it to another person. The latter de- 
posits it in a bank and the bank collects it from the drawee. Later the 
fraud is discovered and the collecting bank refunds the amount of the 
check to the drawee. May the collecting bank charge the check back to 
its depositor? (See May issue, page 354, for answer.) 


Collections 


10. May a member of a Federal Reserve Bank make a charge for re- 
mitting to the Federal Reserve Bank payment of checks drawn on the 
member bank itself? (See May issue, page 367, for answer.) 


11. Section 16 of the Federal Reserve Act provides that ‘‘every 
Federal Reserve Bank shall receive on deposit at par from member banks 
or from Federal Reserve Banks checks and drafts drawn upon any of 
its depositors.’’ Does this section require the immediate credit at par 
of checks and drafts payable at distant points? (See May issue, page 
367, for answer.) 


12. A bank receiving for collection a certificate of deposit accepts 
a draft in payment of the certificate. It is the custom of banks to make 
remittances by draft and not by cash. Is the bank guilty of negligence 
in accepting the draft? (See May issue, page 328, for answer.) 


13. A bank receives a certificate of deposit for collection. The bank 
which has issued it appears to be the strongest bank at the place where 
it is located. It is the custom of banks in the vicinity to send items for 
collection direct to the paying bank, when that is the strongest bank at 
the place where it is located. Is the collecting bank guilty of negligence 
in sending the certificate direct to the bank which has issued it? (See 
May issue, page 327, for answer.) 


Promissory Notes 


14. A note signed in the name of a corporation is also signed by the 
vice-president of the corporation without qualification. Is he personally 
liable on the note? (See May issue, page 394, for answer.) 


15. The payee of a note indorses and transfers the note to another 
person together with a note which has been transferred to him as col- . 
lateral for the first note. The indorsee delivers the collateral note for 
collection to the original pledgor, who collects the note and appropriates 
the proceeds. Can the indorsee recover the amount of the principal note 
from the payee and indorser? (See May issue, page 375, for answer.) 
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16. A loan company, through the president of a bank, purchases a 
note payable to the bank and purporting to be secured by a mortgage on 
cattle. The note is indorsed by the bank without recourse. It is a fact 
unknown to the loan company that the execution of the note was really 
a private transaction between the bank and the maker. It is later dis- 
covered that the maker does not own the cattle described in the mortgage. 
Is the bank liable to the loan company for the amount of the note? (See 
May issue, page 373, for answer.) 


17. A note for $1,000 payable to the order of a corporation, and 
given for the purchase price of stock of the corporation, is indorsed 
before maturity to a person who pays $900 for it. The purchaser knows 
the purpose for which the note was given. In an action on the note the 
maker contends that it is unenforceable because the stock subscription 
in connection with which the note was given violated a New York statute 
requiring payment in cash of 10 per cent. of the amount subscribed. 
Is the note enforceable? (See May issue, page 377, for answer.) 


Miscellaneous 


18. A claim for the return of a special deposit is allowed against an 
insolvent bank and its liquidator. Is the depositor entitled to the al- 
lowance of interest on the deposit? (See May issue, page 389, for 
answer. ) 


19. A discount company purchases certain trade acceptances for 
value and before maturity. The acceptances are unindorsed by the 
payee. Is the company a holder in due course? (See May issue, page 
391, for answer.) 


20. A bank enters into a contract with another bank for the pur- 
pose of enabling the latter to make excess loans in violation of law, and 
to conceal such violations from the banking authorities. Can this con- 
tract be enforced? (See May issue, page 335, for answer.) 


21. A bank which has agreed to rediscount a note of the B bank 
with a Federal Reserve Bank receives from the B bank as collateral 
security certain bonds negotiable by delivery. The A bank sends the 
bonds by registered mail, uninsured, to the Federal Reserve Bank. The 
bonds are stolen from the mail and are not recovered. Is the A bank 
liable to the B bank for the value of the bonds? (See May issue, page 
333, for answer.) 


22. In an action by a bank to recover possession of five stolen bonds 
of the par value of $1,000 each the defendant testifies that he purchased 
the bonds from a stranger who stated that he had been sent to the de- 
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fendant by a person from whom the defendant had previously pur- 
chased bonds, and that he agreed to resell the bonds to the stranger in 
sixty days for the same price as he paid, less an interest charge. The 
defendant also proves that he paid $5,000 for the bonds, which was 
slightly below the market price. Is the bank entitled to recover? (See 
May issue, page 365, for answer.) 


23. A depositor of a Milwaukee bank temporarily residing in 
Poland sends to the bank through a Polish bank his passbook and a letter 
directing the bank to pay the money on deposit to a New York bank 
for the account of the Polish bank. Before the letter arrives the de- 
positor returns to Milwaukee and cancels the instructions contained in 
the letter. The bank, nevertheless, pays the amount of the deposit to 
the New York bank. Can the depositor recover the amount of the de- 
posit from the Milwaukee bank? (See May issue, page 381, for answer.) 








Wayne National Bank, Goldsboro, N. C. 


b Being new ten-story bank and office building of the 

Wayne National Bank of Goldsboro, N. C., provides 
the banking facilities now so desirable in that rapidly 
growing cotton center. 


ALFRED C. BOSSOM 


BANK ARCHITECT § EQVIPMENT ENGINEER. 
680 FIFTH AVENVE, NEW YORK 








ATTACKS CONGRESSMAN McFAD- 
DEN’S PLAN TO AMEND FEDERAL 
RESERVE—Criticisms of the Federal Re- 
serve System embodied in the plan of Con- 
gressman McFadden to amend the reserve 
act “are either based on individual pre- 
sumptions as to what Reserve Bank prac- 
tice ought to be or they lack point alto- 
gether,” it is declared in an article in the 
current American Bankers Association 
Journal made public June 7, by E. E. 
Agger, associate professor of economics at 
Columbia University. In answer to Me- 
Fadden’s stand that it is time “to demobi- 
lize the Federal Reserve System” by re- 
pealing so-called “war amendments,” he 
declares that from a credit point of view 
the war is not yet over. 

“We have almost half of the world’s 
visible supply of gold,” Mr. Agger says. 
“Our price level is over 50 per cent. above 
the pre-war level. The basic element in 
the price level under a gold standard is the 
value of gold. The nations of Europe are 
trying to get back on a gold basis and 
it is our interest to help them. This 
means that much of the gold that has come 
to us will have to be given back. That 
will be attended by sweeping changes in 
discount rates and in prices.” 

Under such conditions, he says, nothing 
should be done “to weaken the only agency 
that can adequately safeguard our inter- 
ests,” and “any restriction of the efficiency 
of the Reserve System is unwise,” as would 
be the result, as he sees it, of the McFad- 
den bill. The changes it proposes would 
restrict Federal Reserve note issue based 
on gold and open market acceptances, and 
would permit banks to carry in their own 
vaults part of their legal reserves now in 
Federal Reserve banks. Mr. Agger says 
in part: 

“Any measure to promote mobility and 
elasticity in credit will have the tendency 
to strengthen centralization. The question 
is whether the strength and flexibility re- 
garded as essential for war is to be delib- 
erately sacrificed in times of peace. 

“Some claim Federal Reserve notes based 
on gold introduce a rigid element in our 
currency. Such notes are no more rigid 
than gold certificates or coin. The only 
difference is that in one case the gold itself 
is in circulation, while in the other it is 
safely stored in a bank where it can be 
drawn on, if necessary, to meet changing 
needs. 

“A whole series of criticisms is embraced 
in the charge by Mr. McFadden that the 
Federal Reserve banks have saturated the 
currency to the extent of one billion dol- 
lars and have contributed to the glut of 
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easy money and the resultant speculative 
movements. The saturation charge rests 
on the assumption that member-bank re- 
serve-balances as well as note issues are 
to be backed up by a hundred per cent. 
gold reserve. But such an assumption 
violates reserve bank practice and theory 
in every large country of the world. As 
a matter of fact there can be no satura- 
tion of currency under our system be- 
cause currency is paid out by the reserve 
banks only as member banks ask for it. 
If such currency accumulates in the vaults 
of member banks there is the inducement 
to them to deposit it to their reserve ac- 
counts at the reserve banks. Thus the 
notes tend to get back when they are not 
wanted. 

“The charge that open-market operations 
of the reserve banks during 1924 were re- 
sponsible for speculation in stocks and 
grain can hardly be made to hold water. 
The reserve banks can make no speculative 
loans. For the final use of banking credit 
the member banks are responsible. Reserve 
System policy may loosen or tighten 
money but speculative booms develop un- 
der various money conditions and are not 
limited to periods of easy money. Cer- 
tainly they are not solely dependent upon 
Reserve System open-market policy. During 
1919 there was a big speculative boom 
when the reserve banks were out of the 
open market altogether. 

“Tt is asserted that if during 1924 the 
reserve banks had stayed out of the open 
market easy money would not have de- 
veloped. But what evidence can be ad- 
duced to prove this? Nobody can tell. An- 
other point in this connection is worth 
noting. The purchases of securities by the 
reserve banks during 1924 was in the sum- 
mer when business was bad. It was the 
Presidential election that gave the specula- 
tive movement its chief impetus. But dur- 
ing December, January and February the 
reserve banks sold securities and thus pre- 
vented the development of easy money 
when speculation was rising to its zenith. 

“While, on the one hand, the charge 
is made that the Reserve System was re- 
sponsible for inflation, on the other hand 
one of the remedies proposed is itself in- 
fiationary. The depositing of a part of 
member bank reserve balances with re- 
serve city correspondents would result in 
eredit expansion. The cash actually car- 
ried in vault reserves by member banks, 
if suddenly released for reserve purposes 
would have the same effect as an equiva- 
lent importation of gold. On the basis of 
present reserve requirements such a sum 
added to reserves would make possible ap 





| 
\ 
a 
4 











} I \HE obligations of this institution are selected 

as appropriate and sound mediums for short 
term investment by a large banking clientele. 
They may be obtained in convenient denomina- 
tions and suitable maturities. 


Full information may be secured through usual 
banking channels, or by addressing Financial 
Sales Department, at any of our offices. 


GENERAL MOTORS 
ACCEPTANCE CORPORATION 


Executive Offices: 
224 West 57th Street, New York City 
Branch Offices: 


Atlanta Cleveland Kansas City Philadelphia 
Boston Dallas Los Angeles Pittsburgh 
Buffalo Dietee Memphis Portland, Ore. 
Charlotte y Minneapolis St. Louis 
Chicago Denver New York San Francisco 
Cincinnati Detroit Omaha Washington 


London, England 


addition to credit of from seven to thir- 
teen times itself!” 


RICHEST STATES HAVE MOST 
MORTGAGED HOMES—In New York and 
four other eastern states there are more 
mortgaged homes occupied by owners than 
those with no encumbrance, while in prac- 
tically the entire balance of the country 
the majority of owner occupancy is free 
and clear of mortgage. 

This. ‘is revealed in a survey by the 
American Bond & Mortgage Co., the re- 
sults of which have just been made public. 

“In checking up mortgage loan condi- 
tions,” says W. J. Moore, president of the 
company, “we find that in all of the states 
excepting New York, New Jersey, Connecti- 
eut, Massachusetts, Rhode Island and 
North Dakota there are far more homes 
free of debt than there are dwellings car- 
rying mortgages. 

“The figures refer to homes occupied by 
owners and show that, taking the country 
as a whole, 42 per cent. of such struc- 
tures are mortgaged. . In the states cited, 
however, the percentages are much higher 
and compare as follows: New York 52 


.per cent., New Jersey 62 per cent., Con- 
necticut 61 per cent., Massachusetts 57 per 


cent., Rhode Island 51 per cent. and North 
Dakota 53 per cent. 


Toronto, Canada 





“The fact that the high ratios of mort- 
gaged ownership prevail almost entirely in 
the eastern seaboard territory is surpris- 
ing but it should not be taken to indicate 
a lack of prosperity or unwarranted ex- 
travagance based on a sectional attempt 
at ‘keeping up with the Jones family.’ 

“Since these states are, for the most 
part, the richest in the Union, it is prob- 
able that the prevalence of loans reflects 
the progressive spirit of the residents who 
evidently prefer paying mortgage interest 
to collecting rent receipts. Therefore, they 
assume an obligation that apparently is 
shunned in other parts of the country. 

“In the South it was once considered 
more or less of a blot on the family rec- 
ord to have a mortgage on the home and 
this attitude is mirrored in the ratios for 
that section. Florida and Kentucky, for 


instance, have only 22 per cent. of their 


homes mortgaged, while for Alabama the 
figure is 31 per cent.; in New Mexico it 
is only 17 per cent., which state seems to 
have the smallest proportionate number of 
encumbered homes.” 


FIRST MORTGAGE BONDS OFFERED 
IN FINANCING HOTEL CONSTRUC- 
TION AT PALM BEACH—In the center 
of Palm Beach’s exclusive winter colony 
on the famous seven acre Flagler Estate 
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—At the New York End 


THE BANK OF AMERICA is successfully 
using the radio to reach not only its clientele, 
but thousands of other listeners, with weekly 
talks on some phase of finance, industry or 


economics. 


Tune in on WEAF, New York City, 
on Tuesday nights at 8:00. 


NEW YORK CITY 
Capital, Surplus and Undivided Profits over $11,000,000 


bordering on Lake Worth, an elegant ten- 
story apartment hotel costing $4,500,000 
will be erected to provide homes for those 
who go South next winter. Announcement 
of this structure was made June 14 by the 
American Bond & Mortgage Co. of Chi- 
eago and New York which is assisting in 
the financing of the development. The 
owners include Paris E. Singer, owner of 
The Everglades Club and golf course at 
Palm Beach; H. E. Bemis, vice-president 
and general manager of The Florida East 
Coast Hotel Co., and Martin Sweeny, for- 
mer secretary and treasurer of The Ever- 
glades Club. 

Larger than any building of this kind 
in Florida and the only new housing 
project of any size to be completed at 
Palm Beach in time for next season, the 
apartment hotel announced today assures 
sufficient accommodations to replace those 
destroyed by the fire of The Breakers 
Hotel. The building contract has been 
awarded to the Longacre Engineering & 
Construction Co. and record speed will be 
required with sixteen hours work daily to 
complete the structure by December 15th. 
The American Bond & Mortgage Co.’s as- 
sistance in financing is the offering of $2,- 
500,000 first mortgage bonds. 

Located in an attractive setting on the 
edge of beautiful Lake Worth, the build- 





ing will be constructed around Whitehall 
which was built by the late Henry W. 
Flagler, at a cost of more than $2,000,000 
and will contain 250 rooms, comprising 
one to five-room non-housekeeping apart- 
ments. 

In design the structure will be of Span- 
ish architecture, the exterior being of 
stucco with stone decoration. The fire- 
proofing of the building will be done so as 
to make it the most thoroughly fireproofed 
structure in the State of Florida; each 
room being separated from the other 
rooms or hallways by steel fireproof doors. 

Dining rooms, open gardens and ball- 
rooms for the guests will be the equal of 
those of any hotel in the world, and it is 
anticipated that just as Palm Beach is 
the social center of the United States, 
Whitehall will be the gathering place of 
the elite of Palm Beach. 

The property on which the structure will 
be situated contains approximately 250,000 
square feet with 1,200 foot frontage on 
Lake Worth. The frontages of the build- 
ing are 168 feet by 110 feet. The archi- 
tect is Martin L. Hampton and the owners 
are incorporated as the Whitehall Build- 
ing & Operating Co. Engineers of the 
Longacre Engineering & Construction Co. 
are already in Palm Beach undertaking 
the beginnings of the work, and a staff 
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of executives and workmen will be main- 
tained on two shifts throughout the sum- 
mer. 


THE PRUDENCE-BONDS CORP. has 
underwritten an issue of $1,500,000 first 
mortgage Prudence Certificates, legal for 
trust funds, on the land and building 
known as “The Langham” located at 135 
Central Park West, New York City, and 
occupying the entire block frontage of 
204.4 by 100 feet, opposite the park, be- 
tween 73rd and 74th.streets. This loan 
was negotiated by H. Fleishman, broker. 

The Langham is one of the most magni- 
ficent: buildings in this exclusive residential 


section. It commands a magnificent view 
of Central Park and its beautiful lake 
district. Directly across the street on the 


north is the San-Reno and on the south 
the Dakota, both of which occupy entire 
block fronts. The Hotel Majestic is also 
located in this exclusive section, occupying 
the block front from 71st to 72nd streets. 

The Langham is 12 stories high, of 
steel, stone and brick construction, and is 
equipped with its own generating plant, 
boilers and dynamos, supplying heat, light, 
refrigeration and power to its eight ele- 
vators—four passenger and four service. 
There are four spacious apartments to a 
floor, each having nine or ten rooms, foyer 
and three baths. Parquet floors are laid 
throughout with the exception of the baths 
and kitchens which are tiled. Individual 
storage rooms are provided in the base- 
ment and a fully equipped laundry with 
drying rooms in the pent house on the 
roof. The entrance hall is of harmonized 
multi-colored marble, emphasized by mas- 
sive marble columns, wrought-iron doors 
and decorations. A unique feature of the 
Langham is its private automobile en- 
trance on 73rd and 74th streets. 

The Langham which is fully occupied 
and has a waiting list, numbers among its 
tenants many prominent people. Among 
its residents are David Warfield, E. F. 
Albee and E. Ellinger. 


BANKERS CHIEF PROPOSES CON- 
FERENCE FOR DECLARATION OF 
ECONOMIC INDEPENDENCE — Calling 
of a national conference of all classes to 
“draft a set of principles for economic 
independence and personal financial suc- 
cess” was proposed here today by William 
E. Knox, president of the American Bank- 
ers Association, in an address before the 
Illinois Bankers Association. Deploring 
waste in American industry and in expen- 
diture of personal income, he declared that 
the great need of today is systematic pro- 
vision for the financial independence of 
the working classes. 

“Upwards of 35,000,000 people in the 
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United States have incomes under $2,500 
a year with an average under $1,200 and 
their chief concern should be how to get 
a reasonable degree of financial inde- 
pendence out of what they earn,” Mr. 
Knox said. “If employers and employees 
had spent part of the time used in quar- 
reling over wages for developing a sound 
co-operative scheme to help men get ahead 
on what they were actually getting, wealth 
would be vastly greater and more evenly 
distributed and we would have come nearer 
a solution of industrial controversies than 
we ever will by magnifying our differences. 
The quickest and best way to bring about 
a more even distribution of wealth is to 
establish an intelligent understanding of 
its use and to eliminate its waste. 

“Waste in American industry and in 
the use of private incomes represents 
enough money to give wage earners all 
they have asked for in their most extrava- 
gant demands, to furnish capital larger 
returns on invested capital and to save 
the public untold millions in the cost of 
commodities. This is a public loss and a 
social damage. It puts squarely before us 
a problem of universal economy that chal- 
lenges the efficiency of our industrial sys- 
tem and the economic intelligence of 
American citizens, and strikes at the very 
heart of our economic civilization. 

“The question of how to attain personal 






















HEN Christopher Columbus 
landed in Porto Rico he found 
the natives smoking Porto Rican cigars. 
This was in 1493. In 1899 the exports 
of tobacco were 4,300,000 pounds and 
present exports exceed 22,000,000 
pounds. 
ducers have sought our aid and we have 
helped them to develop their industry. 
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financial independence has not been worked 
out on the principle of individual respon- 
sibility. I should like to see brought to- 
gether a group of understanding American 
men and women—business executives, life 
insurance men, bankers, labor leaders, and 
others—who would draft a set of prin- 
ciples for economic independence and per- 
sonal financial success. If that were prop- 
erly approached and followed through to 
its logical conclusion, those people would 
set before the people of this nation a 
purpose and a need comparable in its in- 
fluence to the Declaration of Independence 
itself and they would go down in history 
as among the greatest benefactors of mod- 
ern democracy. 

“This proposal is in harmony with the 
President’s splendid policy of economy in 
the operation of government. Such a group 
if called together might well further a 
movement to extend that policy of econ- 
omy to the incomes of the common people. 

“We have heard the strange economic 
fallacy voiced in recent weeks that per- 
sonal economy on the part of our people 
is hurting business. Those who put forth 
this view have been quoted as doing the 
more amazing thing of blaming President 
Coolidge’s economy program as being re- 
sponsible for a slackening of trade. I am 
willing to go to the other extreme and say 
that if it had not been for the sound 
element of economy that the President had 
brought into the times the nation would 
now be in danger of a real depression. 

“Of course in the accusation that ‘Cool- 
idge economy’ hurts business there was an 
obvious distortion of fact. The Presi- 


dent’s economy program has had to do 
with economy in government. But never- 
theless, insofar as his economic administra- 
tion of public business has been copied by 


our citizens and applied to their personal 
finance, it has been good for business and 
not bad. 

“A major cause of business depression 
is extravagance and waste. These are a 
greater economic burden on business than 
taxation. On the other hand the founda- 
tion for sound economic conditions is the 
personal prudence of the individual mul- 
tiplied by the millions of our population. 
Personal economy means increased savings, 
means conserved and stored up purchasing 
power against future needs. Judicious 
spending, which is just as much a part of 
thrift as is saving, means a sound steady 
buying demand for the staple products of 
industry. The recent complaint that econ- 
omy was hurting business emphatically il- 
lustrates again the imperative need of 
more general, thorough-going public educa- 
tion in economic subjects.” 


CONDITION OF NATIONAL BANKS 
—Acting Comptroller of the Currency Col- 
lins issued a statement on May 18, with 
respect to the condition of reporting na- 
tional banks, as reflected by the compila- 
tion of statistics shown by reports of 
condition, to the Comptroller’s office, as 
of April 6, 1925. 

The statement shows that combined re- 
sources of these banks amounted to $23,- 
832,463,000, on the date indicated, and 
were $1,769,575,000 in excess of the 
amount March 31, 1924. 

Loans and discounts amounted to $12,- 
468,836,000, April 6, 1925, and were $516,- 
549,000 in excess of the amount a year 
ago. 

Holdings of United States Government 
securities and other miscellaneous bonds 
and securities, likewise showed noticeable 
increases in the year. United States Gov- 
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ernment securities amounting to $2,614,- 
185,000, show an increase in the year of 
$119,872,000 and other bonds and securi- 
ties amounting to $3,139,255,000, an in- 
erease of $627,618,000. 

Balances on the books of these banks, 
due from other banks and bankers, includ- 
ing lawful reserve and items in process of 
collection with Federal Reserve Banks, 
show an increase since March 31, 1924, of 
$510,254,000, and amounted to $3,272,517,- 
000, April 6, 1925. Cash in vault, amount- 
ing to $361,671,000, at the date of the 
last report, was $18,702,000 more than a 
year ago. 

The paid-in capital stock of national 
banks was increased from $1,335,572,000, 
March 31, 1924, to $1,361,444,000, April 
6, 1925, while surplus funds and undivided 
profits were increased in this period from 
$1,581,268,000, to $1,597,001,000. 

The liability for circulating notes, due 
to the retirement of the 4 per cent. bonds 
of 1925, subsequent to February 1, last, 
was reduced in the year $77,036,000, and 
amounted to $649,447,000, April 6, 1925. 

The total deposit liabilities amounted to 
$19,382,947,000, April 6, 1925, and were 
$1,784,251,000, greater than a year ago. 
Included in the deposit liabilities are the 
items of: $3,418,841,000, representing bal- 
ances due to other banks and bankers, in- 
cluding certified checks and cashiers’ checks 
outstanding, which exceeded the amount a 
year ago, by $404,242,000; demand de- 
posits, including United States deposits, 
aggregating $10,178,895,000, which show 
an increase in the year of $703,768,000, 
and time deposits, including postal savings 
deposits, to the amount of $5,785,211,000, 
which were greater than the amount a 
year ago by $676,241,000. The gain in 
individual deposits (demand and time) ex- 
elusive of United States deposits, since 
March 31, 1924, was $1,307,357,000. 

Of the total liabilities for money bor- 
rowed amounting to -$445,795,000, April 
6, 1925, $160,143,000 represented bills pay- 
able with ‘Federal Reserve Banks and 
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$110,334,000, notes and bills rediscounted 
with these banks. The reduction in these 
combined liabilities in the year was $64,- 
738,000. 

The percentage of loans and discounts, 
to total deposits, April 6, 1925, was 64.33, 
compared with 67.92, March 31, 1924. 


MALMAR MADE VICE-PRESIDENT 
CORN EXCHANGE—Edward S. Mal- 
mar, for several years cashier of the Corn 
Exchange Bank, New York, was appointed 
a vice-president at a meeting of the board 
of directors recently. John 8S. Wheelan, 
formerly an assistant cashier, was ap- 
pointed cashier, to succeed Mr. Malmar. 
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REPRESENTATIVE ATTORNEYS 


To facilitate the operations of Bankers, Investors, Capitalists and other readers of 
The BANKING LAW JOURNAL who may be obliged to seek legal advice in matters 
pertaining to banking transactions, or require-other legal services, we append the fol- 
lowing list of Attorneys, who will be found prompt and reliable in the discharge of 


any business entrusted to them. 





DISTRICT OF COLUMBIA 
Washington 


WILLIAM L. SYMONS 
ATTORNEY-AT-LAW 
700 Tenth Street 
Appears before the Courts, Government Depart- 
ments and Commissions. Special attention to 


Patent, Trade-Mark, Copyright and Corporation 
Causes. 





IDAHO 


RICHARD H. JOHNSON 
ATTORNEY-AT-LAW 
112 North Sixth Street 


Attorney for Boise City National Bank, Boise, 
Idaho. 


Boise 





MICHIGAN 
Battle Creek 


H. C. VAN AKEN 
ATTORNEY-AT-LAW 
390 Post Building 


Law Collections, Probate Matters and Real Estate 
Law. Reference, any bank in Battle Creek. 


Detroit 
MILLIS, GRIFFIN, SEELEY & STREETER 
ATTORNEYS-AT-LAW 


Wade Millis, William J. Griffin, Clark C. Seeley, 
Howard Streeter, 1403-7 Ford Building. Com- 
mercial corporation and general civil practice. 
References: National Grocer Company, Employ- 
ers’ Association, Credit Men’s Association, Hemi- 
meter Cigar Company and any Detroit Bank or 
Trust Company. 








MISSOURI 
St. Louis 
BERNARD GREENSFELDER 
ATTORNEY-AT-LAW 


Suite 1212 


Central 2181 
Central Nat. Bk. Bldg. 


Olive 2874 





NEW YORK 


New York City 


LOUIS F. DOYLE 
ATTORNEY-AT-LAW 
111 Broadway 


Attorney for National Park Bank, New York City. 





FRANK P. WOGLOM 
ATTORNEY-AT-LAW 
280 Broadway 


Attorney for Twenty-Third Ward Bank of the 
City of New York. 








PENNSYLVANIA 


Philadelphia 
RUBY R. VALE 
ATTORNEY-AT-LAW 
1542-3-4 Land Title Bldg. 

Attorney for Northwestern National Bank and 
Fox Chase Bank. Refer to any Federal or State 
Judge of Pennsylvania. 

Telephone Cable Address 
Spruce 4961, 4962 Ruvale 


SOUTH CAROLINA 


Columbia 
BARRON, McKAY, FRIERSON 
& MOFFATT 
ATTORNEYS-AT-LAW 


10th Floor Union National Bank Bldg. 


Chas. H. Barron, Douglas McKay, J. Nelson 
4 ee gg Thos. H. Moffatt, M. G. McDonald and 

W. B. Marion. General Practice in State and 
Federal Courts. 


SOUTH DAKOTA 


JOHNSON & JOHNSON 
ATTORNEYS-AT-LAW 
Blunt, S. D. 


Attorneys for Dakota State Bank and Security 
Bank. 


Fort Pierre, S. D. 

Attorneys for Fort Pierre National Bank. 
Midland, S. D. 

Attorneys for Midland State Bank. 


Pierre 





Sioux Falls 


BAILEY & VOORHEES 
ATTORNEYS-AT-LAW 


(C. O. Bailey, J. H. Voorhees, T. M. Bailey, C. O. 
Bailey, Jr.) Bailey-Glidden Building. Attorneys 
for R. G. Dun & Co., Western Union Telegraph Co., 
Illinois Central Railroad Co., Chicago, Milwaukee 
& St. Paul Railroad Co., American Railway Express 
Co., American Surety Co., United States Fidelity & 
Guaranty Co., Maryland Casualty Co., Hartford 
Accident & Indemnity Co. 





UTAH 


DAVID JENSON 
ATTORNEY-AT-LAW 
Suite 313, Col. Hudson Bldg. 


Attorney for Security State Bank, Ogden, Utah. 


WEST VIRGINIA 


Ogden City 





Williamson 


GOODYKOONTZ, SCHERR & SLAVEN 
ATTORNEYS-AT-LAW 
Corporation, Real Estate and Commercial Law. 
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of a “poor little rich girl” 
in 14th century Britain 


_ Berkeley was out of funds. 
She was “broke.”? There she was in 
town, miles from home, without money, 
but with a very natural desire to hear 
the jingle of coins in her purse. 


She did have a perfectly good horse, 
and, according to the story, “She even 
contemplated selling her horse and walk- 
ing back to the vast landed estates of 
which she was the mistress.” * 


In those days, stocks and bonds, and 
other modern investments did not exist. 
Banks had yet to make their appearance 
in England. Wealthy people who tried 
to make provision for their families were 
forced to invest in gold and silver plate, 
chains, brooches, and other trinkets, 
easily bought but, in those days, not 


easily sold. Or, they had the alternative 
of buying land and being ‘“‘land poor.” 
But in either case, those possessors of 
fortunes in lands or treasures were often 
at their wits’ end to secure a mere trifle 
of ready money. 
* * * 


ODAY it is still difficult always 

to be sure that investments are 

marketable and dependable. Impartial 

financial counsel at the Seaboard is yours 
for the asking. 

With no securities of our own to sell, 
we report facts without any self-interest 
in the matter. Our unusual facilities for 
gathering information about securities 
is a service we are glad to extend to our 
depositors who ask for it. 


THE SEABOARD NATIONAL BANK 
of the City of New York 


115 BROADWAY BROAD AND BEAVER 


24 EAST 45TH ST. 6 


* Incident related by Ellis T. Powell in his “Evolution of the Money Market.”’ 
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Capital and Surplus 
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MELLON NATIONAL mein 
PITTSBURGH, PA. 


ELLON Service offers 
modern facilities for the conduct of all 
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